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XVI Konrpecc KondpepeHunm esponemickux
KOHCTUTYLMOHHbIX CY0B

KoHpepeHumns eBponenckux KOHCTUTYLIMOHHBIX CY4OB U ee
KoHrpecch! npeactaBasiioT cobok Y4pe3BblHariHO BaxXXHbiVi 00LLe-
eBponenckui Gopym a4J1s1 LUMPOKOIro, COAEPXaresbHOro, MHOro-
CTOPOHHEr0 0OMeHa MHEHUSIMU, UAESIMU U OMbITOM, YTO Bblpaxe-
HO B popMynInpoBKe Liesn B npeambyne Yctaa KoHpepeHuun. B
cBete 370ro KOHCTUTYUMOHHBbIN Cyn ABCTPUM, KOTOPLIA YXe
BbICcTyrnan yctpoutenem KoHgpepeHumn B 1978 roay, ¢ 12 no 14
mas 2014 roga B BeHckoM Xopbypre opraHn3oasn XVI KoHrpecc
Ha Temy “CoTpyaHMY4ecTBO MeXAy KOHCTUTYLIMOHHBIMY CyaamMu B
EBporie — pamouyHble YyC/10BUSI M MEPCreKTVBbLl B HACTOSILLEE
BpemMsi”, B KOTOPOM TMPUHSI/IA Y4aCTUe  MOJIHOMPAaBHbIE Y/1eHbI
KoHrpecca, accoumnpoBaHHbIV Y4/1eH, a Takxkxe Habawogatenam mn
rocrtu.

MpuBeTCcTBEHHOE OOpaLLeHue

Fepxapr XonbuuHrep

lNpeacenarenbs KoHpepeHLUnmn eBponenckmx
KOHCTUTYLIMOHHBIX CYOB U
lNpeaceanatens KoHcTutyumoHHoro Cyaa
ABcTpuiickori Pecrnybivku

YBaxaeMblli rocnoanH denepanbHblii Npe3naeHT!

YBaxaemble fgambl 1 rocnogal

Hoporuve konnern!

CepaeyHo NpuBETCTBYIO BCcex Bac Ha TopXXecTBEHHOM 3ace-
naHum otkpblitna XVI KoHrpecca KoHdpepeHumn eBponenckmx
KOHCTUTYLMOHHbIX cynoB B 3ane TopxecTB BeHckoro Xopbypra.
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OTpenbHO xoTenocb 6bl NoNpuBeTCcTBOBaTbL PepepanbHOro
npesnaeHTa ABcTpuiickon Pecnybnukmn rocnoguHa XarnHua du-
wepa!

Mo3BoNbTE MHE TakXe CepPAEYHO MOMNpPUBETCTBOBATL NpPea-
ctaButens MenepanbHOro npaBMTenbcTBa ABCTPUM rocnoamHa
Noseda OcTtepmariepa, OTBEYAIOLWErO 33 KOHCTUTYLIMOHHbIE
BOMpPOCHI B BeaoMcTBe DeaepanbHOro kaHuaepa.

9 Takke pag npmBeTcTBoBaTh lNpencenarens EBponenckoro
cyaa no npasam 4yenoseka rocnoavHa una Lnunbmana v Mpea-
cepatens Cyna EBponeinckoro cotwo3a rocrnoamHa Baccunuoca
Ckypuca.

[Mo3BosbTE MHE CEpAEYHO NMONPUBETCTBOBATL Npeaceaare-
fier 1 YNEeHOB KOHCTUTYLMOHHbIX CyaoB co Bcel EBponbl! Bale
ydyacTtue B 9ToM KoHrpecce - ocobas 4ecTb 1 noyeT ansg KoHcTu-
TyumoHHoro Cyna ABcTpuiickor Pecnybnnkum!

9 Takke B BbICLLEN CTENEHU paf NPMBETCTBOBATb NpeacTa-
BUTENEN KOHCTUTYLIMOHHbIX cyaoB A3umn, Abpukn n KOxHom Ame-
pukn y Hac B BeHe. lNepenalo cepaeyHblil MPUBET AMNIoOMaTn-
YecKUM MnpencTaBUTENSM BCEX FOCYOAPCTB, KOHCTUTYLIMOHHbIE
Ccyapbl KOTOPbIX NPUHMMALOT yyacTue B aTom KoHrpecce.

CepaeyHo NPUBETCTBYIO MHOIMOYMCEHHbLIX BbICOKOMOCTaB-
JIEHHbIX NpeacTaBUTENEN BbICLUMX OpraHoB denepaumn n depe-
pasibHbIX 3eMeflb, B 0CO6eHHOCTN HaumoHanbHoro coeeta n de-
[EepanbHOro CoBeTa, a Takxke BbICLUMX CyA0B ABCTPUU, YHUBEPCU-
TeToB 1 CMW.

M HakoHeL, 4TO He MEHee BaXKHO, TakXke MPUBETCTBYIO Cpean
Y4aCTHUKOB 3TOr0 TOPXECTBEHHOrO 3acefaHus OTKPbITUS
OENCTBYIOWMX N BbIBWMX 4neHoB KoHcTuTyumoHHoro Cypa
ABcTpuiickon Pecnybnmkn.

YBaxxaemble gambl 1 rocnoga!’

Hac, Bcex cobpaBlumnxcs 30ecb, CErogHs 00beanHseT npu-
BEPXXEeHHOCTb naee KOHCTUTYLIMOHHOrO Npasocyans. ioee Toro,
4yTO, BO-NEPBLIX, BCE AENCTBUS rOCYAAPCTBEHHbIX OPraHoOB - 3a-
KOHOAATENbHbIX, CYAEOHbIX U UCTIOJIHUTENbHbIX, BKJTOYAs NpaBu-
TENbCTBO, - A0/MKHbI OCYLLECTBAATLCA HA OCHOBAHUM KOHCTUTY-
UMM N B COOTBETCTBUM C KOHCTUTYUMEN, 1N 4YTO, BO-BTOPLIX, 3a
cobnogeHneMm KOHCTUTYUMM 30pKO CrneamT ocobbii cya, a
MMEHHO - KOHCTUTYLIMOHHBLIM Cya. KOHCTUTYUMOHHOE nMpaBocy-
ane aBnseTcs, Takum 006pa3omM, UCTUHHBLIM "cTpaxeM KoHCTUTy-

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

uMn”, KaKk BbIPpasuaCcs B CBOUX TPyAax OCHOBOMOSIOXHUK 3TOM
noewn NaHc Kesb3eH. YpesBblHaMHO BaXXHOE 3HAYEHNE KOHCTUTY-
LMOHHOrO NpaBoCcyaus Oas NpaBOBOro rocygapcrtea Obiio of-
HaXxabl O4EHb METKO ONMUCaHO crneayoLwmmm cnosamu: "A consti-
tution which would not establish a constitutional court with the
power to annul unconstitutional acts, is a light which does not
shine" ("KoHCcTuTyLMs, KOTOPAas He HaAeNSIET KOHCTUTYLIMOHHbIV
cy.A NoJIHOMOYNEM OTMEHSITb HEKOHCTUTYLIMOHHbBIE HOPMbI, - 3TO
CBET, KOTOPbIV He cuseT”).

BbInonHasa 3aga4um No rapaHTMpoBaHUo cooTBeTCTBUSA KOHC-
TUTYUMN BCEX OENCTBUIA rOCYOAPCTBEHHbBIX OPraHOB U MNpexne
BCEro Mo 3aluTe OCHOBHbIX NMPaB U CBOOOA, OTAENbHbIX FpaXxaaH
MO OTHOLLUEHUIO K FOCYAAPCTBY U €ro annapaTy BlacTu, KOHCTUTY-
LMOHHOE NMpaBoCyaue BHOCUT HE TOJIbKO YPE3BbIHANHO BaXHbI
BKJ1a[, B OXpaHy NpaBOBOro rocyaapcTBa, HO U CNOCOOCTBYET YK-
PENNEHNIO AEMOKPATUN U TEM CaMbIiM MOSIUTUHECKON CTabWuIib-
HOCTW B HalLMX rOCyaapCTBax.

[ng Hac, YNeHOB KOHCTUTYLIMOHHbIX CYA0B, 3TO O3HAYAET Bbl-
COKYyl0 CTeneHb OTBETCTBEHHOCTU. OTBETCTBEHHOCTU, KOTOPYIO
Mbl BCErAa A0JKHbI 0CO3HaBaTb, MCMOMHAS 00S3aHHOCTU CyabMU.

OTa OTBETCTBEHHOCTb TPEOYEeT OT KaXa0ro U3 Hac ocobon,
KOHCTUTYLUWOHHO-MPABOBON 3TUKW. ITO NO3MuUs, KOTOopas
BOOXHOBJIEHA CTPEMJIEHMEM OOCTUYb HAMBLICLIEro opuanyec-
KOro KayecTBa HalUMX PeLleHUn, CTPACTHbIM XeNaHMeEM K OCy-
wecteneHuto KoHcTutyummn, abCconoTHOW AUCTaHUMPOBaH-
HOCTbIO MO OTHOLUEHUID K NapTUNHO-MOINTUYECKUM, OOLLLECT-
BEHHbIM WJIN JINYHBIM MHTEpecaM 1 6ECKOMMNPOMMUCCHOW roTOB-
HOCTbIO K MPUHATUIO HEMPEAB3ATbIX peLwleHuii. N Tonbko Toraa,
Korga Mbl NPUIIOXNM K 3TOMY BCE CTapaHus, TOJIbKO TOrAa KOHC-
TUTYUNOHHbIE CYAbl, B KOTOPbLIX Mbl paboTaem, CMOryT OCUNUTb
NoCTaBIEHHbIE Nepe HMMM 3a4a4m BO 6naro rocygapcrtea un 06-
lwecTBa, Kak Obl MHOFOYMCNEHHblI U CNOXHbI OHUM HK Oblnn. U
TOJIbKO COXPaHss Taky NO3nNLMIO0, KOHCTUTYLIMOHHBIN cyn, 6yneT
B COCTOSIHUM 0BecrneynTb OOBEpPUE HaceneHus, Heobxoanumoe
Ons ero pesatenbHocTn. Beab MMEHHO fOBepuMe NOAEN B CTpaHe
K KOPPEKTHOMY, He NMOoAAaloLEeMYCs BIUSHUIO N3BHE BbIMOJIHE-
HUIO 3a4a4 KOHCTUTYLMOHHBIM CYAOM NMpeacTaBnsieT cobon ero
caMblli 3HAYMTENBHBIV KanuTan. Ha Hero cyg MoXeT NoM0XUTbCSA
B CJIOXHbIE /151 MONINTUKKN nnn obLeCcTBa BPEMEHA, BEPOATHOCTb
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KOTOPbIX UCKJTIOYUTb HUKOFAA HENb3s, KOrga oT Hero notpebdyeT-
CSs1 BHECTM CBOW BKJ1a[, B 0b6ecrneyeHme npaBoBOro rocyaapcrea
1 AeMOKpaTuu.

KoHdepeHumsa eBpOnenckux KOHCTUTYLMOHHbLIX CyOOB Cy-
wectByeT yxxe 6onee 40 net. B 1972 roay KOHCTUTYUMOHHbIE Cy-
bl PepepatmBHo Pecnybnuku Fepmanua, VTanun, ObiBLUEWN
Coumannctunyeckon depepaTtnHo Pecnybnuku KOrocnasus um
ABCTpuM Brepsble cobpanucb Ha KoHrpecc B [JybpOBHMKE Ha
TEPPUTOPUIN CEroaHSsLLIHEN XopBaTum.

B TeueHune bonee YeTbipex OecATUNETUI, KOTOPbIE MPOLLN C
TOro BpemMmeHun, KoHdepeHuns eBponencknx KOHCTUTYLMOHHbIX
CyO0B 13 HEOOJbLIOro, O4YEHb SKCKIIIO3UBHOIO KPYraoro crona
npeepartmunack B Gopym NomcTnHe obLLeEeBPONENCKOro MacLuTa-
6a, HacuMTbiBalOWMA B HacTosiee BpemMsa 41 uneH. 3apadven
KoHdepeHuun saenseTcs cnocobCcTBOBaHME 0O6MeHy MHGopMa-
unen cpeau CyooB-4ieHoB, a Takxke 0OMeHy MHEHUSMK MO BOM-
pocamM KOHCTUTYLMOHHOIO npasa 1 KOHCTUTYLMOHHOIO NpaBoCy-
ans. OgHako HeManoBaXHO Takxke 1 To, 4To KoHdepeHuus eBpo-
MENCKNX KOHCTUTYLIMOHHbIX CYAOB BbICTYMAaeT 3a COXPaHeHne u
yKpensieHne He3aBUCUMOCTU CYOO0B-YJIEHOB Kak BaXHOro asne-
MeHTa rapaHTMM OCYLLECTBNIEHNS AEMOKPATMM 1 NPaBOBOrO ro-
cynapcTea. 160 KOppekTHOe N AEeNCTBEHHOE BbIMOJIHEHNE BO3-
JIOKEHHbIX HA KOHCTUTYLIMOHHbIE CyObl MOTHOMOYMIA MOXET Bpe-
M$1 OT BPEMEHU MPUBOANTL K KOHDNKTAM, B HaCTHOCTU, C APYrn-
MW rOCYyOapCTBEHHbIMU OopraHamu. Bemnay sToro ogHom n3a Bax-
HbIX Lenen Hawen KoHpepeHunn A0mKHO BbiTb YKPErnieHme co-
NOAPHOCTUN MeXAy KOHCTUTYLIMOHHBIMU CYAaMn B CUTyaLMSIX, B
KOTOPbIX HE3ABMCUMOCTb OAHOM0 M3 HALIMX YSIEHOB HAXOAUTCSH
noa, yrpo30M unam B ONacHOCTU.

[NocneoHun n oo CerogHALWHEro gHA eOUHCTBEHHbIN KOHr-
pecc KoHdepeHumn eBponemnckmx KOHCTUTYLMOHHbIX CYyAOB B
ABcTpumn coctosinca B 1978 roay. M BOT ceroaHsi, cnycTsl CTONbKO
net, ynenbl KoHcTuTyumoHHoro Cyna ABcTpuiickoin Pecnybnukm
VMIMEIOT 0CODOYI0 YECTb CHOBA MOMNPUBETCTBOBATbL KOJIIEN CO BCEM
EBponbl Ha KoHrpecce y Hac B BeHe. KoHCcTUTyumoHHbIN Cyna
ABcTpuiickoii Pecnybnukmn kak ctapenwmini KOHCTUTYLMOHHbIN
Cya B Mype BUOUT CBOKO 0COOYI0 3a4a4vy M Ha MeXAyHapOaHOM
YPOBHE Npexae BCero B TOM, 4ToObl CNOCOOCTBOBATL NoAdepxa-
HUIO N COXPAHEHUIO MOEN KOHCTUTYUMOHHOroO npasocyausi. B
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3ToM cBeTe npoBeaeHme XVI KoHrpecca eBponemncknx KOHCTUTY-
LMOHHbIX CY,0B MMENIo N MMEET A1 HaC 0coboe 3HaYEeHME.

9101 KOHrpecc 6yneTt nocesileH TemMe COTpyaHuM4YecTBa
Mexay HauMoHaNbHbIMU KOHCTUTYLMOHHBIMU CydaMn U cyaamMun
Ha eBPOMNEericKOM YPOBHE U1, Takum o6pa3om, 0bpaTuUTcs K pelua-
loLEN NepcnekTMBe KOHCTUTYLIMOHHOMO NpaBocyans B EBpone B
oynyuwiemM. Begb 0oHO O0KHO ObITh 47151 HAC ICHO: eBPOMNenckoe
eJVNHEHNe, HE3aBUCKMO OT BCEX Ero NOIMTUYECKNX, COLIMANTbHBIX
N 3KOHOMMUYECKMX acCMekToB, YAACTCSH MM MOXET COCTOSTbCS
NLLb B TOM chnyyae, ecnu EBpona B 4ONrOCPOYHOM NepcnekTmee
pa3oBbeTCcs A0 00Lero npocTpaHcTea npasa. OoHako 3TOT am-
ONUMO3HBINA NPOEKT AN KOHTMHEHTA, HACHMTbLIBAKOLWIEro OKOJIO
500 MUNNNOHOB XMTENen, MoXeT OblTb OCYLLECTBNEH A0NrOBpe-
MEHHO NULb MYyTEM COTPYAHMYECTBA MeXOy HaLMOHaNbHbIMU
KOHCTUTYUUOHHbBIMU CyAamu, C OAHOW CTOPOHbI, N CydamMn Ha eB-
POMENCKOM YPOBHeE, ¢ apyron. N mbl, 4neHbl KOHCTUTYLMOHHOIO
Cyna AscTpuinckoi Pecnybnmkun, CTPEMUMCS BHECTU CBOW BKI1A/,
B AOCTMXEHME 3TON LIENU NYTEM HALLEN aKTUBHOMN MeXAyHapo-
HOW OEeATENbHOCTHU.

B nyxe BbllLeCcka3aHHOro NO3BOJIbTE MHE €LLe pa3 CepaeyHo
nonpueeTcTBOBaTb Bac Ha XVI KoHrpecce eBponencknx KOHCTuU-
TYLIMOHHBIX CyAoB B BeHe!
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XVI Congress of the Conference
of European Constitutional Courts

The Conference of European Constitutional Courts and its
Congresses provide an extremely important pan-European forum
for a comprehensive, multilateral exchange of opinions, ideas
and experience on substantive issues, as stated in the preamble
of to the Statute of the conference.

Against this background, the Austrian Constitutional Court,
host to a conference already in 1978, will be organizing the XVI
Congress from 12 to14 May 2014 at the Vienna Hofburg (Theme:
“The Co-operation of Constitutional Courts in Europe — Current
Situation and Perspectives”), and the full members of the
Congress, the associate member, as well as observers and
guests will be participating in it.

Welcome speech

Gerhart Holzinger

Chairman of the Conference of European
Constitutional Courts and President of the
Constitutional Court of the Republic of Austria

Mister Federal President,

Ladies and Gentlemen,

Dear Colleagues,

Permit me to welcome you all most cordially at the solemn
opening session of the XVI Congress of the Conference of
European Constitutional Courts in the Hofburg Vienna.

It is my special pleasure to welcome the Federal President of
the Republic of Austria, Professor Heinz Fischer, on this festive
occasion!

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

My cordial welcome also goes to the representative of the
Austrian Federal Government, Josef Ostermayer, Federal
Minister in the Federal Chancellor's Office and responsible for
constitutional issues.

I am happy to welcome the President of the European Court of
Human Rights, Mister Dean Spielmann, and the President of the
Court of Justice of the European Union, Mister Vassilios Skouris.

Let me also extend a cordial welcome to the Presidents and
Members of constitutional courts from all over Europe! It is a spe-
cial honour and a privilege for the Austrian Constitutional Court to
act as your host at this Congress.

Welcoming the representatives of the constitutional courts of
Asia, Africa and South America in Vienna is a particular pleasure
for me. My cordial greetings go to the diplomatic representatives
of all states whose constitutional courts participate in this
Congress.

| cordially welcome the numerous high-ranking representa-
tives of supreme bodies of the Federal Government and the
Austrian provinces (Lander), especially of the National Council
and the Federal Council, the highest Austrian courts, the universi-
ties and the media.

Last but not least, | extend a warm welcome to the Members
and former Members of the Austrian Constitutional Court attend-
ing this solemn opening session.

Ladies and Gentlemen,

All of us gathered here today have one thing in common: a
shared commitment to the concept of constitutional justice. The
idea that, first, any act undertaken by the state, be it legislation,
government, administration or jurisdiction, must be based on and
in conformity with the constitution, and that, second, a dedicated
court, i.e. the constitutional court, ensures compliance with the
constitution. Thus, constitutional justice is the true "guardian of
the constitution”, as Hans Kelsen, the father of this idea, put it in
his writings. The overriding importance of constitutional justice for
the state under the rule of law was once described in most fitting
terms: "A constitution which would not establish a constitutional
court with the power to annul unconstitutional acts is a light which
does not shine.”

By guaranteeing the constitutionality of state acts and, above
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all, by protecting the fundamental rights of the individual vis-a-vis
the state and its powers, constitutional justice not only con-
tributes towards upholding the rule of law, but also strengthens
democracy and, thus, the political stability of our states.

For us, members of constitutional courts, this implies a high
measure of responsibility, which we must always be aware of in
the exercise of our judicial function.

Given this responsibility, each and every one of us needs to
commit to a very specific ethos as a constitutional judge! This is
an attitude inspired by the endeavour to achieve the highest level
of quality as jurists in our decisions, a passionate wish to enforce
the Constitution, a determination to strictly distance ourselves
from partisan, societal or personal interests, and an uncompro-
mising willingness to render impartial decisions. It takes an untir-
ing effort on our part to live up to these standards, if the constitu-
tional courts we work for are to cope with the challenges con-
fronting them for the benefit of the state and society - no matter
how numerous and how difficult they are. This attitude alone will
enable a constitutional court to perform its duties and, in so
doing, win the confidence of the population. The confidence peo-
ple place in the court's ability to correctly perform its tasks - free
of and immune to external influence - is the greatest capital of any
constitutional court. This is the basis for constitutional courts to
build on in times of political and social difficulty, when they are
called upon to contribute towards securing democracy and the
rule of law.

The Conference of European Constitutional Courts has been
in existence for more than forty years. In 1972, the Constitutional
Courts of the Federal Republic of Germany, Italy, the former
Socialist Federal Republic of Yugoslavia and Austria met in
Dubrovnik in what is today Croatia for a first conference.

Over more than four decades, the Conference of European
Constitutional Courts has evolved from a small and highly exclu-
sive debating club into a pan-European forum with 41 mem-bers.
The mandate of the Conference is to promote the exchange of
information among its member courts and to foster the exchange
of opinions on issues of constitutional law and constitutional jus-
tice. Of no lesser importance is the stance taken by the
Conference of European Constitutional Courts in maintaining and

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

strengthening the independence of its member courts as crucial
elements for the guarantee of democracy and the rule of law.
After all, the correct and effective performance of the tasks con-
ferred upon constitutional courts may result in tension, especially
in the relationship with other state bodies. Our Conference should
therefore aim at strengthening solidarity between constitutional
courts whenever the independence of any of our members is
jeopardized or threatened.

The last time the Conference of European Constitutional
Courts convened its Congress in Austria - the only one to date -
was in 1978. Therefore, it is a special honour for the Members of
the Austrian Constitutional Court, after so many years, to wel-
come colleagues from all over Europe again at a congress in
Vienna. As the world's oldest Constitutional Court, the
Constitutional Court of the Republic of Austria considers it its
task, above all, to uphold and preserve the idea of constitutional
justice at the international level. Hosting this XVI Congress of the
Conference of European Constitutional Courts, therefore, has
been a task which we have taken on with particular pleasure.

This Congress will be dedicated to the theme of co-operation
between national constitutional courts and the Courts at
European level, thus addressing the decisive future perspective of
constitutional justice in Europe. There is one thing we should all
be fully aware of: European integration - beyond all its political,
social and economic aspects - can only be brought to completion
if we succeed, in the long run, in developing Europe into a com-
mon area of justice. For a continent with about 500 million inhab-
itants, this ambitious project can only be implemented sustainably
through co-operation between the national constitutional courts,
on the one hand, and the European Courts, on the other hand.
We, the Members of the Austrian Constitutional Court, are deter-
mined to contribute towards the achievement of this
goal through our international commitment. i

With this in mind, let me once again welcome you
most cordially to the XVI Congress of the Conference
of European Constitutional Courts in Viennal!
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NMpuBeTcTBEHHBbIE C/IOBA

Fepxapt XonbuuHrep

lNpencenaresnb KoOHpepeHLnn eBpornerickux
KOHCTUTYLIMOHHbIX CYA0B U
lNpencenatenb KoHcTuTyumoHHoro Cyaa
ABcTpurickori Pecriybivkm

YBaxkxaemble gambl 1 rocnoga!’

Hoporune konneru!

A oyeHb pag npueeTcTBOBaTh BCex Bac Ha XVI KoHrpecce
KoHpepeHUnn eBpOnenCKUX KOHCTUTYLMOHHbBIX CyA0B 34€EChb, Y
Hac B Bene. { Hagetlock, 4To Bawa noesgka ciona, B ABCTpUIO,
OblNa NPUATHOM 1 cepaevyHo NPUBETCTBYIO Bac B Haluel cTpaHe!

KoHrpecc KoHdpepeHunn eBpOonenckmx KOHCTUTYLIMOHHBLIX
CyO0B 00 CUX MOp Npoxoaun B ABCTPUM NNLLb OAMH pas, a UMEeH-
Ho B 1978 roay. ns uneHoB KoHcTUTyumoHHoro Cyaa ABCTpuinc-
kon Pecnybnunkm 6onbluast 4ecTb CAYyCTSA CTOMbKO JIET BHOBb MPU-
BETCTBOBATbL KOJINer co Bcen EBponbl B Ka4ecTBe rocten Ha KOHr-
pecce B ABCTpUN.

Ona Bawero npe6bbiBaHna B BeHe Mbl BbliOpanu oTesnb B
LLleHTpe Hallero ropoja, KoTopblil, C OAHON CTOPOHbLI, 0bnagaeT
NPEenMyLLLECTBOM, YTO aBTOOYCHbIN TpaHcdep 00 34aHUS, B KO-
TopoMm OyaeT npoxoanTb KoHrpecc, 6yoet o4eHb KOPoTkum. C
OPYroi CTOPOHbI, LeHTpanbHOE MECTOMOIOXEHME OTens npe-
noctaensieT Bam xopoLuyto BOBMOXHOCTb HEMHOI0 61Xe 03Ha-
KOMUTBCS C HaMBaXXHENLUMMM OOCTOMPUMEYATENIbHOCTSAMU Ha-
wero ropogaa.

TopxecTBeHHOE OTKpbITUEe U 3acepmaHusa XVI KoHrpecca
KoHdepeHUnn eBponemcknx KOHCTUTYLIMOHHbLIX CyaoB OyayT
npoxoantb B LieHTpe KoHrpeccoB BeHckoro Xodpbypra. Xod-
Oypr - 04HO 13 Hanbornee 3HAYUTENbHbIX UCTOPUYECKMX 3O0aHUN

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

He TONbKO B ropoae BeHe, HO 1 BO Bcen cTpaHe. B kavecTBe pe-
3naeHUMn gmHacTum FabcOyproB OH Ha MPOTSXKEHUU MHOMUX
cToneTuii Bonnouan cobon oanH U3 LIeHTPOB BNacTX eBPONenc-
ko nonutmnkn. Cam XodOypr, Kak 1 OKpyXaloLlime ero 3gaHus,
npencTaBnsgeT cobol yHUKaNbHbI apXUTEKTYPHbIN aHcamOIb,
KOTOPbIN HX B YEM He yCTynaeT NtoboMy ApyroMy EBPONENCKoOMy
Meranosincy.

TopxecTBeHHOE OTKpPbITUE KoHrpecca 3aBTpa yTpoOM COCTO-
ntcsa B npucytcteumn MepepanbHoro npesngeHta ABCTPUINCKON
Pecnybnukm v oTBevalowero 3a KOHCTUTYLMOHHbIE BOMPOCHI
yfieHa aBCTPUNCKOro denepanbHOro npaBUTENbCTBA, a Takxe
MHOIOYUCIEHHbIX BbICOKOMOCTAB/IEHHbIX FOCTEN U3 chepbl NONMU-
TUKU, NPaBOCYAMS U MPaBOBEAEHNS.

3aBTpa Be4epoM Mbl NOObLIBAEM B rOCTAX Yy OyproMmucTpa ro-
pona BeHbl B cTeHax BeHckon Patywin (B xopoLuyro rorogy - B
ApkanHoM ABope, B MHOM cJiydae - B [[epboBbix 3asax). BeHckas
PaTtylwia 6bina nocTpoeHa Bo BTopoi nosiosuHe XIX Beka B HEOro-
TUYECKOM CTUME N ABNSIETCSH OOHUM U3 LLEHTPasbHbIX 34aHUIN CTO-
nnubl ABCTPUM, KOTOPOE C apXUTEKTYPHOW TOYKN 3peHnss 0cobo
npumMmedaTensbHo.

Bo BTOpHMK BeY4EpPOM MNO3BONbTE Mpuraacutb Bac Ha KOH-
uept B 3ane bpamca B 3gaHnm BeHCKOro MyabikanbHOro obuue-
CcTBa, B bonblwom 3ane KoToporo 1 sHBaps €XerogHo npoxoamt
3HaMEHUTLIN Ha BeCb Mup HoBorogHuin koHuept BeHckoro ¢u-
nlapMoHKMYyeckoro opkectpa. 1o oKoOHYaHWM KOHUEepTa npuriaLla-
emM Bac Ha npuem B npeactaBuTeNbHbIE 3abl BeHckow onepsbl -
0OHOI N3 HanboJsiee N3BECTHbLIX ONep B MUpe.

KynbTypHasa nporpamma KoHrpecca npegycmatpuBaeT B
cpeny noesaky B caMylo BOCTOYHYKO depepasnbHylo 3eMito
AscTpuiickoin Pecnybnuku - Byprennana. OHa 6yneTt cocToaTb U3
nocelleHnsa 3amMmka 9cTepxasn B AN3eHLUTaaTe, CTONMUEe 3Ton
denepanbHOn 3eMnn, N XUBOMUCHOIrO ropoaka PycT, a Takxe
MPOrynkn Ha TeENIOXoae no o3epy Honamnanepsee n aKCKypcmn B
npunerarLLmnin K HEMy HaLMOHanbHbIM Napk. B 3aknoyeHne, nos-
BOJIbTE NMpuraacutb Bac Ha TpagmMunoHHbI BypreHnaHackmin Be-
yep.

91 HapelCh, YTO 3KCNePTHbIE pa3roBopbl B pamkax XVI KoHr-
pecca KoHdepeHuMn eBpOmnencknx KOHCTUTYLIMOHHLIX CYA0B
NpPeaocTaBaT BO3MOXHOCTb A1t MIHTEPECHOro obMeHa MHEHUSI-
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MU U nagesaMm Ha Temy Hawero KoHrpecca - COTPYOHUYECTBO
MexXay KOHCTUTYLUMOHHbIMK cygamu B EBpone - u Bbl cmoxeTe
HacnaauTbCs KyNbTYPHOW MporpamMmmon, KOTOpylo Mbl Ans Bac
noaroTOBUIN.

C cerogHsilLHero NpuUBETCTBEHHOIO NpMemMa 3aechb, B OpaH-
xepee asopua LLIEHOPYHH, Mbl XOTenn Obl HA4YaTb NPeacTosLme
HaM TpW OHS COBMECTHOW PaboTbl ¥ COBMECTHOW TOPXKECTBEHHO
BCcTpeuun. popey, LLIEHOpYHH NnpeacTaBnseT codboi 0aHO U3 Han-
6onee 3HAYUTENbHbIX APXUTEKTYPHbLIX COOPYXEHUN MOOO0OHOro
pona BO BceM mupe. B cerogHsawHem Buae 3paHme Obino nocT-
poeHo B cepeanHe XVIIl Beka BO BpeMs nNpaBfieHnus nMmnepaTpu-
ubl Mapuu Tepeaun. [Bopeu, B cTuie 6apOoKKO CNyxun Ao nage-
HMA MOHapxum B 1918 rooy B KayecTBe JNEeTHEN pe3naeHunun
aBCTPUINCKMX UMNEPATOPOB.

Ewie pa3 nobpo noxanoBaTtb B BeHy! Mbl 04eHb paabl BUOETb
Bac Hawumun roctamu! Xenaio Bam npusTHoro npebbiBaHUs B
HalleM ropoae, a Ha CerogHsLWHUN BeYep - NpUaTHoro annetmutal

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

Welcome addresses

Gerhart Holzinger

Chairman of the Conference of European Constitutional
Courts and President of the Constitutional Court of the
Republic of Austria

Ladies and Gentlemen,

Dear Colleagues,

Itis a great pleasure for me to see you all gathered here on the
occasion of the XVIth Congress of the Conference of European
Constitutional Courts in Vienna. | hope you had a pleasant trip to
Austria, and | welcome you most cordially to our country!

To date, the Congress of the Conference of European
Constitutional Courts has taken place in Austria only once - back
in 1978. Thus, after so many years, it is a special honour and a
distinction for the Members of the Austrian Constitutional Court to
welcome colleagues from all over Europe at a Congress in Vienna.

For your stay in Vienna we have chosen a centrally located
hotel close enough to the Congress venue to keep bus trans-
fers as short as possible. At the same time, the hotel is an
excellent starting point for you to explore some of the main
sights of the city.

The solemn opening and the working sessions of the XVith
Congress of the Conference of European Constitutional Courts will
take place at the Congress Centre of the Hofburg Vienna. The Hofburg
is one of the most important historical buildings not only of Vienna, but
of Austria as a whole. As the official residence of the Habsburg
Dynasty, it was one of the power centres of European politics for many
centuries. Together with the buildings around it, the Hofburg is a
unique architectural ensemble second to none in Europe.

Tomorrow morning, the solemn opening session of the
Congress will take place in the presence of the Federal President
of the Republic of Austria and the member of the Austrian Federal
Government in charge of constitutional issues, as well as numer-
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ous other high-ranking guests from the world of politics, the judi-
cial system and academia.

Tomorrow evening we will be hosted by the Mayor of the City
of Vienna in the Vienna City Hall (outdoors in the Arkadenhof,
weather permitting, or indoors in the Wappensile). The City Hall,
built in the second half of the 19th century in neo-Gothic style, is
one of the most striking buildings of the Austrian capital and of
particular architectural interest.

On Tuesday evening, it will be our pleasure to invite you to a
concert in the Brahms-Saal of the Vienna Musikverein, the build-
ing where the world-famous New Year's Concert of the Vienna
Philharmonic Orchestra takes place in the Grand Concert Hall on
1 January of every year. After the concert, we will be inviting you
to areception in the Vienna State Opera, one of the world's impor-
tant opera houses.

On Wednesday, our social programme will take us to
Burgenland, the easternmost Province of Austria. The tour compris-
es a visit to Esterhazy Palace in Eisenstadt, the capital of Burgenland,
a guided walk through the small, picturesque town of Rust, a boat trip
on Lake Neusiedl and a visit to the National Park there. We will end the
day with dinner in the typical atmosphere of the region.

I hope that the working sessions of this XVIth Congress of the
Conference of European Constitutional Courts will provide an
occasion for an interesting exchange of opinions and ideas on the
Congress theme - the co-operation of constitutional courts in
Europe, and that you will enjoy the social programme we have
prepared for you.

Today's welcome reception on the eve of three days of shared
work and festivities has brought us together in the Orangerie of
Schonbrunn Palace, one of the most important buildings of its type
worldwide. In its present form, the building dates back to
the middle of the 18th century, to the reign of Empress
Maria Theresa. Until the end of the Monarchy in 1918,
this baroque palace served as the summer residence of
the Austrian imperial court.

Once again - a cordial welcome to Vienna! We are
extremely happy to have you here as our guests. | wish
you a pleasant stay in our city and "Guten Appetit” for
this evening!

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

Moxamen Awwapru

OT MeHn Accoumaumm KOHCTUTYLIMOHHBIX CYOB,
ncnonab3youmx ppaHuy3sckuvi 3sik (ACCPUF),
n Coro3a apabCkux KOHCTUTYLIMOHHbIX CY0B
mn coetoB (UACCC)

YBaxaembln rocnoguH lNpegcepatens KOHCTUTYLMOHHOIO
Cyna AscTpuiickon Pecnybnukin!

YBaxaemble rocnona npeacepartesivi U 4ineHbl KOHCTUTYLN-
OHHbIX CyA0B 1 aHaNOIrMM4HbIX I/IHCTI/ITyTOB!

YBaxkaemble gambl 1 rocnoga!

Mo3BonbTe npexae Bcero, rocnoaviH MNMpeancenarens, Bolpa-
3uTb Bam Moto ropsyyto 6narogapHOCTb 3a NpurialleHne y4acT-
BOBaTb B paboTte XVI KoHrpecca sTol aBTOPUTETHOWM OpraHusa-
UMM B ropoae, roe Benukui iopuct NaHc Kenb3eH y4ynn Hopmatu-
BU3MY 1 BEpXOBEHCTBY KOHCTUTYLMN.

Kak MNpeacepatens Accounaumm KOHCTUTYLMOHHbBIX CyOOB,
ncnonb3ytowmx dpaHuy3ckunii a3eik (ACCPUF), n Coto3a apab-
CKMX KOHCTUTYUMOHHBIX cyaoB 1 coetoB (UACCC), a 6bl xoTen
BbIPa3NTb MOV UCKPEHHME No3apaBfieHns aBCTPUMckomy KoHc-
TnTyumoHHomy Cyny v ero lNpencenaTento no nosoay nposene-
HUS 3TOW BCTPEYU, KOTopas nmpemocTaBnseT BCEM HaM Oparo-
LLeHHYI0O BO3MOXHOCTb OOMEHa OMbITOM B MHTEpecax pasBuUTUS
KOHCTUTYLIMOHHOIO NPaBOCYANS B HALLIMX CTPaHax.

HeT HMKakoro COMHEHMS B TOM, YTO KOHCTUTYLMOHHOE
npaBoCyane CcTano B HALLIW AHW BO BCEM MUPE BOUCTUHY HEOC-
MOPMMOI COCTaBASIOLWLEN MPABOBOro rocygapcrea, a MMEHHO
BaXKHEMLUMM MHCTPYMEHTOM, rapaHTUPYIOLLMM OCHOBHbIE Mpa-
Ba.

B 31Ol CBA3KM OTPAOHO OTMETUTb 3HAYNTENbHYIO U MOCTOSAH-
HO PaCTYLLYIO POJib PA3/INYHbIX CYLLLECTBYIOLLIMX PErnoHanbHbIX U
JIMHMBUCTUYECKUX acCoLMaLi, YNleHbl KOTOPbLIX MOryT 06beau-
HUTb CBOW YCUNNS B LLENSAX 3aKPernsieHns X MecTa B KOHCTUTYLM-
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OHHbIX OpraHax CBOUX CTPaH 1 PasBUTUS UX MHCTUTYLUMOHANTbHbIX
BO3MOXHOCTEWN.

Ham oTpagHO BMOETb U TO, YTO HECMOTPS Ha KYJbTypHbIE
0OCOOEHHOCTM N pa3HOobpa3ne NpaBoOBbIX CUCTEM - KOTOPOE He
MOXET He ObITb 060ralalLLMM AJ15 BCEX - 3T Pa3/IMyHbIE aCCo-
umMauum TpyaaTCs BO UMS TEX XXe LeNen 1 pa3aensoT Te Xe LeH-
HOCTM N MPUHLMMNBI 4EMOKPATUKN, NPaBOCYANS 1 NPaB YenoBeka,
KOTOpPblE Mbl pacCMaTpPMBaAEM Kak 4YaCTb BCEOOLEro JOCTOSHUS
yesfloBeyecTna.

Tema "COTpyAHNYECTBO MEXAY KOHCTUTYLUMOHHbBIMU CyaamMm
B EBpone - pamMouyHble yCnoBuS M MEPCNEKTMBbLI B HACTOSLLEE
BpeMms"”, BbibpaHHasa onsa nposeneHnsa XVI KoHrpecca, asnsieTca
Ha 3TOM OHE NoKasaTesibHOMN, Tak Kak OHa NO3BONSIET NOCPEACT-
BOM MJIOAOTBOPHbLIX 0OCYXAEeHU Mexay NpeacTtaBuTensiMu
IOPUANYECKMX NPOPECCUN, CYAbSIMU N 3KCNepTaMu BbICOKOIO
YPOBHSI BbISIBUTb BaXHOCTb COTPYAHMYECTBA MO YKPEMIEHMUIO
YHUBEPCaNbHbIX LLEHHOCTEN 1N NPUHLUMMOB.

)Kenas ycnexa B paboTte KoHrpecca no KOHcoAugauuu
COTPYAHMYECTBA MexXAOy €BPONenCKUMU KOHCTUTYLMOHHbLIMU
cyoamMum, s ocTalocb Npu rnybokom ybexaeHun, 4To apyrue
rpynnbl, B TOM 4yucne n Coto3d apabCkmx KOHCTUTYLLMOHHbIX CYy-
nos n coetoB (UACCC) n Accoumaumsi KOHCTUTYUMOHHBIX Cy-
0O0B, ucnonb3ylowmx dpaHuysckuin a3bik (ACCPUF), oyayt
YpesBbl4aHO paabl BAOXHOBUTLCA OonbiTOM KoHdepeHuun es-
ponemnckmnx KOHCTUTYLUMOHHbIX cyaoB (ACCPUF) B obnacTtn coT-
pPyAHMYECTBA.

Bnarogapto 3a BHMMaHume!

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

Mohamed Achargu

for the Association of Constitutional Courts using the
French Language (ACCPUF) and the Union of Arab
Constitutional Courts and Councils (UACCC)

President of the Constitutional Court of the Republic of
Austria,

Presidents and Members of constitutional courts and similar
institutions,

Ladies and Gentlemen,

Permit me, first of all, to express my special thanks to you,
Mister President, for having invited me to participate in the work
of the XVI Congress of this prestigious Conference, in the very city
in which Hans Kelsen, the great jurist, taught the normative theo-
ry of legal science and the supremacy of the Constitution.

In my capacity as President of the Association of
Constitutional Courts using the French Language (ACCPUF) and
the Union of Arab Constitutional Courts and Councils (UACCC), |
should also like to congratulate the Austrian Constitutional Court
and its President on the organization of this encounter, which pro-
vides a most enriching opportunity for all of us to engage in an
exchange of experience for the benefit of the development of
constitutional justice in our countries.

There can be no doubt about the fact that constitutional jus-
tice, in our day and age, has become an uncontested component
of the state under the rule of law in all parts of the world and, in
particular, an essential instrument guaranteeing the respect of
fundamental rights.

In this context, we welcome the important and continuously
growing role of the various regional and linguistic associations,
which enable their members to join forces in their endeavour to
establish themselves firmly within the framework of the constitu-
tional institutions of their countries and to develop their institu-
tional capacities.

At the same time, we note with satisfaction that, despite cul-
tural specificities and the diversity of legal systems - which can
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only be a source of enrichment for all of us - these associations
are working towards the same objectives and share the same val-
ues and principles of democracy, justice and human rights, which
we regard as an integral part of the universal heritage of
humankind.

The theme chosen for this XVI Congress, "The Co-operation
of Constitutional Courts in Europe - Current Situation and
Perspectives”, is most appropriate in this context, as it will

allow us, through productive debates among legal profes-
sionals, judges and high-level experts, to highlight the impor-
tance of co-operation for the strengthening of these universal val-
ues and principles.

Wishing this Congress every success in the strengthening of
co-operation between European constitutional courts, | remain
deeply convinced that the other groupings, such as the Union of
Arab Constitutional Courts and Councils (UACCC) and the
Association of Constitutional Courts using the French Language
(ACCPUF), will be more than happy to draw on the experience of
the Conference of European Constitutional Courts (CECC) in mat-
ters of cooperation.

Thank you very much for your kind attention.

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

rarnk ApyTIOHSIH

oT UMeHu MexayHapoaHoOV KOHpepeHLn
OpraHoB KOHCTUTYLIMOHHOIrO KOHTPOJISI
CTpaH HOBOW AeMOoKpaTuu

MHoroyBaxaemble yqyacTHukm XVl KoHrpecca KoHpepeHuunmn
€BPONENCKNX KOHCTUTYLIMOHHbIX Cy0B!

YBaxkaemble gambl 1 rocnoga!

Mo3BonbTe, Npexae Bcero, nobnarogaputb MNpeacenarens
"epxapTa XonbumHrepa v konner na ABCTpuUnckoro KoOHCTUTyum-
oHHoro Cyna 3a npekpacHy opraH1usauuio gaHHoro KoHrpecca
1 32 aKTUBHYIO U MI0A0TBOPHYIO PaboTy, KOTOPYIO OHM NPOBOAM-
NN B Ka4YecTBe npencenartenscreyowero B KoHdepeHummn eBpo-
MENCKNX KOHCTUTYLIMOHHbIX CYyO0B.

KoHrpecc KoHdepeHunn eBponemnckmx KOHCTUTYLIMOHHBbIX
cynoB Bceraa Obil HOBbIM 1 BECbMa BECOMbIM MMMYJIbCOM Aaflb-
HENLWero pasBnUTUsa KOHCTUTYLIMOHHOIO NPaBOCYyANs BO BCEM MU-
pe, 1 9 yBepeH, 4To AaHHbIN KOHrpecc Takxke B NOIHOM Mepe pe-
annsyeT 3Ty MUCCUIO.

YBaxaemble konneru!

Mporpamma HacTosiwero dopyma OYEHb HACbILLEHA, U HAM
NnpeacTouT BCECTOPOHHE 00CyanTb MHOrMe acnekTbl Hallero
COTPYOHNYECTBA, BbISBUTb HOBblE BO3MOXHOCTW MCNOJIb30BAHUS
OFPOMHENLLEr0 NoTeHuyana KOHCTUTYLUMOHHOIO npaBocyausa B
obecneyeHnn BEpXOBEHCTBA Nnpasa, YCTaHOBNEHUN KOHCTUTYLI-
OHHOI 3aKOHHOCTW B HALLKMX CTPaHax.

3a npoweawuin rog, MHe NocHacT/IMBUIOCh MMETb coaepXa-
TeNbHbIE OUCKYCCUN MO aKTyasbHbIM NPO6iemMamM KOHCTUTYLIMOH-
HOrO NpaBoOCyans C NPeACTAaBUTENSIMN KOHCTUTYLIMOHHbIX CYA0B
NatBuun, Poccuinckoin @epepaumn, Nepmanum, ABCTpun 1 paga
apyrmx ctpa. lNpun HenocpeacTBEHHOM yyacTuu npeactaBuTe-
e MHOIMX KOHCTUTYLIMOHHBIX CYA0B, cyaen EBponeinnckoro cyga
no npaBam YenoBeka, 4YieHoB BeHeuuyaHcko komnccum Coseta
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EBponbl, BeAyLUX YYEHbIX-KOHCTUTYLMOHAIMCTOB HaM Takxe
yOanocb peanna3oBaTb COBMECTHYIO NporpaMmy 1 usgatb cbop-
HUK NoA, Ha3dBaHueM "KOHCTUTYLIMOHANM3M HOBOIO ThiICAYENeTus:
napagurMbl peasbHOCTM 1 Bbi30BbI". KOrga g MbICIEHHO NOAbLITO-
XMBAK BCE 3TU AMCKYCCUM U KOHLUENTYyallbHblIE NOAXOAbl HALLMX
KOJISIEr O COBPEMEHHOM KOHCTUTYLIMOHANN3ME U POSIN KOHCTUTY-
LIMOHHOr 0 NpaBocyaus B obecrneyeHnn AUHaMUYHOro 1 cTabunb-
HOro pas3BUTUS NPaBOBOro, AEMOKPATUYECKOro rocyaapcTtea,
MPUXOXY K BbIBOAY, YTO rMaBHbIE YPOKN OT BCEr0 STOr0 3ak/o4va-
I0TCS UMEHHO B CNeaylLyx noctynarax:

* OYEBUAHO, YTO HEYKOCHUTENIbHO YKPEMISETCH MECTO U POSb
KOHCTUTYLIMOHHbIX CYyJOB B COBPEMEHHOM OOLLECTBE, N OHU
CTAHOBATCH HE3AMEHUMbIM (PYHKLIMOHAIbHbIM 1 MHCTUTYLIN-
OHasbHbIM PaKTOPOM B NPABOBOM FOCYOapPCTBE;

* BMECTE C TEM BO MHOIMMX CTpaHax KpM3Nc KOHCTUTYLIMOHA-
nmama npuobpen BCeoObeMNIOWNA 1 yraybnsaoowmmnca xa-
pakTep U HYXOAEeTCH BO BCECTOPOHHEWN KOHCTUTYLIMIOHHOMN
ONArHoCTMKE ANs NPeoaosieHNst BCEBO3MOXHbIX HEFaTUBHbIX
nocneacTBU 3TOro ABMEHUS;

* VMMEETCH OrpOMHENLIMNA He3aOdenCTBOBaHHbIA MOTEHUMan
KOHCTUTYLIMOHANIM3aLMmM COLUMaabHOro NOBEAEHUS YenoBeKka
1 Ny6MYHOro NOBeAeHNs BNacTel, YTO CTaBUT HOBbIE 3aaa-
4”n nepepn BCen CUCTEMOW KOHCTUTYLIMOHHOIMO KOHTPONS, B
TOM 4YMcne KOHCTUTYLIMOHHOIO NMpaBocyaus;

+  aKTyaJlbHOM Mo-MpeXHeMy oCcTaeTcs Takke npobnema onpe-
OENEHHOr0 HECOOTBETCTBUSA MEXAY KOHCTUTYLIMOHHBIMU YC-
TaHOBKaMu, NpaBoOBON CUCTEMON N NPABONPUMEHNTENBHOMN
MPaKkTMKOW, YTO B UTOre OTPULATENbLHO CKa3blBAETCH Ha
obecneyvyeHn BEPXOBEHCTBA NMpasBa 1 rapaHTUPOBaHHOW 3a-
LMTE NpaB YenoBeKa.

A yBEPEH, 4YTO AanbHEeNLLIee yKpenaeHne Halero CoOTpyaHu-
yecTBa 1 yrnybneHne B3anMOOTHOLLIEHUI C 00LLLEEBPONENCKMMM
cyaamMu packporT HOBblE BO3MOXHOCTU A1 NPe0goIeHNs 9TUX
npobnem n apPeKTUBHON peannsaumm BaxHeEWLen Muccumn
KOHCTUTYLIMOHHbIX CYO0B.

Ewe pas npueetctyto oTkpbiTHe XVI KoHrpecca KoHdepeH-
LM €BPONENCKNX KOHCTUTYLIMOHHbIX CYA0B U XXenato naogoTBop-
HOW pPaboThI.

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

Gagik Harutyunyan

for the Conference of the Constitutional
Control Organs of Countries
of New Democracy (CCCOCND)

Distinguished participants at the XVI Congress of the
Conference of European Constitutional Courts,

Ladies and gentlemen!

Let me start by thanking President Gerhard Holzinger and the
colleagues at the Austrian Constitutional Court for organising this
Congress so excellently and for the active and fruitful work they
have accomplished in chairing the Conference of European
Constitutional Courts.

The Congress of the Conference of European Constitutional
Courts has always given fresh and decisive momentum to the fur-
ther development of constitutional justice on a global scale, and |
am sure that this Congress will again fully live up to this mission.

Distinguished colleagues!

Our forum will be working on a full agenda. We will be dis-
cussing many aspects of our co-operation in great detail, identi-
fying new opportunities for harnessing the vast potential of con-
stitutional justice in order to ensure the rule of law and establish
the constitutional order in our countries.

Last year | had the privilege of attending several profound
debates of current issues facing constitutional justice with repre-
sentatives of the Constitutional Courts of Latvia, the Russian
Federation, Germany, Austria and a number of other countries.
Owing to the direct involvement of the representatives of several
constitutional courts, of the judges at the European Court of
Fluman Rights, the members of the Venice Commission of the
Council of Europe, as well as of leading constitutional experts, we
have succeeded in implementing a joint programme and published
an almanac titled "New Millennium Constitutionalism: Paradigms of
Reality and Challenges”. As | recall in my mind's eye these debates
and the conceptual approaches adopted by our colleagues to
modern constitutionalism and the role of constitutional justice in
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ensuring a dynamic and stable development of a democratic state
that is governed by the rule of law, | reach the conclusion that the
major lessons to be drawn consist in the following postulates:

+ The position and role of constitutional courts in modern soci-
eties is clearly becoming stronger. This makes them an indis-
pensable functional and institutional factor in a state that is
governed by the rule of law.

+ Concurrently, the crisis of constitutionalism has deepened
and become all-pervasive in many countries. A thorough
constitutional diagnosis is therefore needed to be able to
cope with all possible negative consequences of this phe-
nomenon.

+ There is a vast unharnessed potential for constitutionalising
the social behaviour of individuals and the way in which
authorities act publicly. This creates new tasks for the entire
system of constitutional review, including constitutional jus-
tice.

« The current discrepancy between constitutional objectives,
the legal system and the practical application of the law per-
sists. Ultimately, this will have a negative impact on ensuring
the rule of law and the guaranteed protection of human
rights.

I am convinced that by further stepping up our co-operation
and by strengthening the links with European courts we will be
able to tap new opportunities in order to overcome these prob-
lems and deliver the major tasks of constitutional courts in an effi-
cient manner.

| once again welcome you at the inauguration of the XVI
Congress of the Conference of European Constitutional Courts
and wish you every success in your work.

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

XaviHy PULLIEP

denepasnbHbiti NPe3VAEHT
ABcTpurickori Pecriybavikun

C 17 no 20 okTab6psa 1972 ropa B [lyOpOBHUKE BNEpPBLIE B
NPOJO/IKEHNE ABYCTOPOHHUX KOHTAKTOB MEXAY HECKOJbKUMU
cynamu coctosinacbk KoHdepeHumsa eBpoOnencknx KOHCTUTYLIMOH-
HbIX CYJOB N 3KBMBAIEHTHbIX OpraHoB. B To Bpems B KoHpepeH-
LMW y4aCTBOBaAJIN YeTbIpe cyaa-opraHnusaropa, cpeam Hux KoHc-
TUTYUMOHHbIN Cyn, ABCTPUM U TpU Apyrux nHctutyta. CerogHs
KoHpepeHums HacumTbiBaeT 40 NOMHONPABHbIX Y1EHOB 1 OAHOMO
aCCOUMMPOBAHHOIO 4neHa. 3Ta MoAeNb Noayyuna LW1pokoe
pacnpocTpaHeHne, 1 B AanbHenweM Oblin ydpexaeHsl Bcemup-
Has KOH@EpPEeHUMs MO KOHCTUTYLIMOHHOMY NMpPaBOCYAMI0 U Hec-
KOJIbKO OTOENbHbIX FPYMMn, 00beANHSAIOLWMX KOHCTUTYLMOHHbIE CY-
Obl; OHN NpeacTaBeHbl 30eCk, B BeHe, B paMkax 3TOro TOpXecT-
BEHHOIr0 MEPONPUATUS.

B 1999 roay, nocne Oonrmx 1 CNOXHbIX ANCKYCCUIA, yOanoch
npuHaTb YctaB KoHdepeHumn. CornacHo Yctay, KoHdepeHums
yepes perynspHblie NMPOMEXYTKN BpeMeHU opraHmayeT KoHrpec-
cbl. OHa copericTByeT 0OMeHy MHGpopMaLmein No MeTogam padoThl
1 cynebHOoM NpakTuKe CYA0B-4JIEHOB, a Takke 0OMeEHY naoesamm rno
WHCTUTYUMOHANIbHBIM, CTPYKTYPHbIM N DYHKUMOHAIbHLIM BOMPO-
caMm, KacalLMMCS KOHCTUTYLIMOHHOrO npasocyaus. KoHpepeH-
LMS Takke CTPEMUTCS COOENCTBOBATb HE3ABMCMMOCTU KOHCTUTY-
LIMOHHbIX CY00B Kak BaXXHOIO 3/IeMeHTa rapaHTum 1 ocyLLecTBe-
HUS OeMokKpaTuu, a Takxke NpaBOBOro rocyaapcTsa, 0COOEHHO C
YY4ETOM 3aLUMThI MPaB YesI0BeKa; OHa NoJAepXMBaeT yCcunmns no
Pa3BUTUIO PENYNISAPHbIX KOHTAKTOB MEXOY EBPOMNENCKUMUN KOHCTU-
TYUMOHHBIMW CygaMn N 3KBUBAJIEHTHbIMUW OpraHamu.

Ocoboe 3HayeHMe UMeeT, eCTECTBEHHO, onpeaefieHne yc-
nosu ons yneHctea B KoHpepeHumn. B To Bpems 6b110 o4eBUA-
HO, YTO KQYeCTBO PELUEHU HE MOIJIO CIYXUTb KPUTEPUEM, TakK
Kak noaobHas oueHka HEMUHYEMO CTaHOBWUSIACb PABHOCWUITbHOM
BMELLATENLCTBY B HE3ABUCUMMOCTb HaUMOHANbHbIX KOHCTUTYLIN-
OHHbIX CYAOB U B CYBEPEHHOCTb MPEACTaBASIEMbIX UMW TFOCY-
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napcte. BMecTo aTtoro ons nonyyeHms cratyca nosiHONPaBHOro
yneHa TpeboBanoChb HanMuMe KOMMEeTEHUMN B cHePE KOHCTUTY-
LIMOHHOIr0 NPaBOCYAUS, B HaCTHOCTM B 06/1aCTU HOPMOKOHTPOIS,
HEe3aBMCMMOE OCYLUECTBNIEHNE CYAEOHO OeATeNbHOCTM C COob-
NoAeHEeM NpuHUMNa Cyaenckon He3aBUCUMOCTU N NPUBEPXEH-
HOCTb OCHOBHbIM MPUHLMMNAM OEMOKPATUN 1 BEPXOBEHCTBA 3a-
KOHa, a Takxe 3alunMTe rnpas YesoBeka.

[Mo3BoNbTE MHE KaK IOPUCTY, 3aHKUMatoLeMy yxe bonee 55
neT pas3nnyHble MOSINTUYECKUE OOJIKHOCTU, MOAENUTLCA HEeC-
KONbKVMMU HAOMIOOEHMSIMUY Ha 3Ty TEMY.

Jliobas popma KOHCTUTYLLIMOHHOIO NpaBoCcyaus - 3To banaH-
CUpOBaHME MeXAy MPaBOM U NONUTUKOW. MNoHaTua "cypnebHoe
orpaHun4eHue” 1 "MoOAUTUYECKUIA BOMPOC" HaMOMHSAKT Uenble
OmnbnnoTekn. Ho 4TO OHKM 03HAYAIOT B KOHKPETHbIX Cyvasx? B He-
KOTOPbIX CTpaHax, B TOM 4yncne n 8 ABCTpuUU, B 9TOM BOMPOCE YyC-
TaHoBMNach Tpaguums. Ho Tpaamumm MoryT MEHSTLCS, U B TAKOM
cnyyae HeyauBUTENbHO, eCNU B NOJNTUYECKOM MUPE BO3HUKAET
HEKOTOpOE pasapaxeHne. HECOMHEHHO, 4TO TOT dakT, YTO HaLUm-
OHaslbHblEe KOHCTUTYLMOHHbIE CyAbl OOJKHbI OPUEHTMPOBATLCS
Ha peLleHns eBPOMNENCKUX cyaoB, B YacTHOCTU EBponerckoro
cyna no npasam yenoBeka n Cyna EBponeiickoro coto3sa, Takxke
nrpaet 60MbLUYIO POSb B ONpeaesieHn HanpaBneHus cyaebHom
npakTukn. OTOenbHble HauMOHasIbHble KOHCTUTYUMVOHHbIE Cyabl
yXe 00NblUe HE YKPbIBAOTCSA B MHTENNEKTyaslbHbIX OallHAX U3
C/IOHOBOM KOCTW - HanNpOTWB, OHWN OCBEOOMJIEHbI O PELUEHUSX
OPYrUX KOHCTUTYLMOHHBIX CYA0B U NPU HEOBXOAMMOCTU YUUTbI-
BalOT X B CBOEWN NpPaKTUKE.

KOH®NMKTBI Mexay KOHCTUTYLMOHHLIM NPaBOCYANEM U MO-
nnTUKOWM ByayT CyllLeCTBOBaTb Bceraa. BaxHo To, kak OHM BeayT-
cs1. Kputuka noaxkHa ObiTb JOMYCTUMOMN; KOHCTUTYLMOHHbIV Cyn, -
3TO HE HE3EMHOE CO3aHue, a KOHCTUTYLIMOHHBIA OpraH cpeam
MHOrmMx apyrux. Ero 4yacto ynpekaroT B NPEBbILWEHUN MOJTHOMO-
4. MOXHO TakXe NPeanosioXuTb, YTO KOHCTUTYLIMOHHLINA CyA,
CNY>XUT ONpPefesneHHbIM NOANTUYECKUM UHTepecaM. HakoHedu,
C/ly4aeTcs M Tak, 4TO NONTUYECKMNE KPYTr B HEKOTOPOM CTEMNEHM
nopyyatoT OnpeaesieHHble LWEeKOTIMBbIE pPeLlleHns KOHCTUTYLUM-
OHHOMY cyay.

C ppyro CTOPOHbI, Ha KOHCTUTYLMOHHbBIA Cyhd, BO3MOXHO
okasaTb gaBfieHMe, HayMHasa OT OCTaBJIEHUS BaKaHTHOM OOJIK-
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HOCTM CyAbM A0 OTKPOBEHHOM YrPO3bl INYHbIX NOCNeacTeui. [e-
ATENIbHOCTb KOHCTUTYLIMOHHOIO Cyaa MOXET ObITb M MPUOCTAHOB-
nieHa nyTeM HEKOTOPbIX OPUANYECKUX YNOBOK, Kak 3TO, K coxane-
HUIO, nponsoLwuno B Asctpun B 1933 roay. B aToi cBA3M HEObXO-
OMMO ynoMsiHyTb O EBponenckom xapTum o ctatyce cyaen, npu-
HATOM B CTpacbypre 8-10 nona 1998 ropa, B COOTBETCTBUM C KO-
TOPOW CaHKLMM MPOTUB CYAEN MOXET Ha3dHavyaTb TOIbKO OPraH,
COCTOSILLMIA MO MEHbLUE Mepe HanoJIOBUHY N3 N3OPaHHbIX Cy-
nen.

C npyroin CTOPOHbI, HEeNb3s ynyckaTb U3 BUAYy WU TO, Y4TO B
NOPaIMCTUYECKON AeMOKpaTUK NapiaMeHTCckoe OO0NbLLINMHCTBO
[OJIKHO paHOo UM NO34HO NpeacTaTh Nepen Belbopamm, Ha KOTO-
pbiX EMY MPUAETCSA OTBEYATb 3a PELUEHUS, NMPUHATbLIE HE napna-
MEHTOM, & UMEHHO KOHCTUTYLIMOHHbLIM CYAO0M, KOTOPbIN HE MOJ-
NEeXUT Kakon-nmbo OTBETCTBEHHOCTU. KOHCTUTYLMOHHLIA cyn,
[OJKEeH TakxXe BCceraa 0CO3HaBaTb MNOCNEACTBUS, KOTOPbLIE MOIYT
noBJieYb 3a cCOOO ero peLleHns KOHEYHO Xe B TO CTerneHu, B KO-
TOPOW 3TO COBMECTMMO C €ro 3aJadven - rapaHTMpoBaTb peanu-
3aumnio KoHcTutyumu. Monutnyeckas Lenecoobpas3HoCTb Kak Ta-
KOBasi HE MOXET CNY>XUTb KPUTEPUEM KOHTPONASA KOHCTUTYLIMOH-
HOCTW, MHA4Ye TakKo MHCTUTYT ObiN Obl BOOOLLE U3JTULLHUM.

Kaxxaoe BbIHECEHHOE UM PELLUEHME MOXET NOCAYXUTb OpPYy-
AMeM B NOANTUYECKNX CNOPAx, B YHACTHOCTU, MexXay napiamMeHT-
CKNUM OOMbLUMHCTBOM U onno3uumnein. Hegapom HEKOTOPLIE KOHC-
TUTYLUMN, B TOM YUCIIE N aBCTPUNCKas, npeaycMmaTpuBatoT Ajs
KBaNMOULUMPOBAHHOIO NapIaMEHTCKOro MeHbLLUMHCTBA BO3MOX-
HOCTb 3as8BNEHNS XO4aTaNCTBA B KOHCTUTYLIMOHHbIN CyA ANS npo-
BEPKM 3akoHa Ha cooTBeTcTBMe KoHcTutyummn. ECTecTBEHHO,
NPUYNHBbI HEKOHCTUTYLIMOHHOCTM MOIYT O4€Hb CUJIbHO BapbupO-
BaTbCs - OT 3/IOHAMEPEHHOCTU NN HEOPEXHOCTU OO0 BMOJIHE
060CHOBaAHHOIO lPUANYEcKoro pasHornacus. OgHako camo Co-
6ol pasymeeTcsl, 4TO MONUTUYECKOW NOoNeMunke npucylla cBos
cobcTBEHHasa AMHaMuKa, KOTopas He Bceraa npuHMMaeT BO BHU-
MaHune 3TN pasnnyus.

VIMEIOT MECTO U PEBOJIIOLIMOHHBbIE MPOLECCHI, CBSA3aHHbIE C
pPa3pbIBOM KOHCTUTYLIMOHHOW NpPeeMCTBEHHOCTU. epen nx nu-
LLOM KOHCTUTYLUMOHHOE npaBocyane 6eccunbHo. Ho naxe B Ta-
KOM cnyyae cnenyet cobnogatb 00OLENPU3HAHHbIE NMPUHLUMMbI,
3aKPENJIEHHbIE B MEXOYHAPOAHOM MpaBse.
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9 ocobeHHO pap ToMy, 4TO B 9TOoM KOHrpecce npuHumarot
yyactue lNpencenatenn Cyna EBponerickoro cotos3a u EBpo-
nMenckoro cyaa no npaeam 4enoBeka. COTPyoHMYECTBO MexXay
3TMMM HaAHAUNOHAbHBIMY CYAAMU U HALUMOHANIbHbIMW KOHCTU-
TYLUMOHHbBIMM CyaaMn C NOJIHbIM NMPaBOM SABISETCSH OQHOMN N3 TEM
aton KoHdepeHumn. PagymeeTcs, Ha 3TOM YPOBHE BPS, /I MOX-
HO n3bexaTb TPeHU. TeM He MeHee BaXXHO NMpPobyanTb NOHUMa-
HME K COOTBETCTBYIOLLMM MO3ULUAM U NOAAEPXUBATbL OMaNOr.
HeCcOMHEHHO, CyLeCTBOBAHME XOPOLIO (YHKLMOHUPYIOLLETO
KOHCTUTYLIMOHHOIO NPaBOCYAnsl, ABNSIOLLErOCS rapaHTuen cra-
OUNBHOCTM B rocyaapCcTBax-yiaeHax, Takke HaxoamuTCs B UHTepe-
cax HagHaUMOHaNbHbIX CYAO0B.

9 Bblpaxai 65arogapHOCTb BCEM Y4aCTBYIOLLMM B 3TOM
KoHrpecce 1, koHe4Ho xe, KoHcTuTtyumoHHomy Cyny ABCTpum,
KOTOPbLIN OpraHnu3yeT NogobHoe MeponpuaTue ye BO BTOPOW
pas, nxenat KoHrpeccy ycnexos!

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

Heinz Fischer
Federal President of the Republic of Austria

The first meeting of a conference of European constitutional
courts and similar institutions was held in Dubrovnik from 17 to 20
October 1972. It had been preceded by bilateral contacts
between individual constitutional courts. Four Courts - among
them the Austrian Constitutional Court - and three other institu-
tions participated in the Conference. Today, the Conference of
European Constitutional Courts has 40 full members and one
associate mem-ber. The example of the Conference has been
taken up by others: meanwhile, the World Conference on
Constitutional Justice and several regional groups of constitution-
al courts have been set up; all of them are represented at this
solemn opening session in Vienna today.

In 1999, after long and difficult discussions, the Statute of the
Conference was finally adopted. As provided for in the Statute, the
Conference organizes congresses at regular intervals. It dissemi-
nates information on the working methods and the constitutional
jurisprudence of the member courts, combined with an exchange of
ideas on institutional, structural and material issues relating to state
jurisdiction and constitutional justice. Moreover, the Conference
makes every effort to promote the independence of constitutional
courts as an essential factor for the preservation and enforcement of
democracy and the rule of law, with a special emphasis on the pro-
tection of human rights. It supports and fosters contacts among
European Constitutional Courts and similar institutions.

Establishing the prerequisites for membership in the
Conference was an issue of particular importance. From the out-
set, it was clear that the quality of the decisions rendered was not
suited as a criterion, as any evaluation on that basis would
inevitably interfere with the autonomy of the national constitution-
al courts and the sovereignty of the states concerned. Instead,
the prerequisites for full membership were defined on the basis of
the court's com-petence to review legal standards, the exercise
of its functions in full judicial independence, and the commitment
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to the principles of democracy and the rule of law as well as the
general protection of human rights.

As a lawyer by training, who has held a variety of political
positions over a period of 55 years, | hope you will permit me a few
remarks on this subject.

Any form of constitutional justice invariably involves a balanc-
ing act between law and politics. Publications under the heading
of "judicial restraint” and "political question” fill entire libraries.
But what does that mean in the individual case? In some states,
including Austria, a certain tradition has evolved in this respect.
However, traditions may change, and if that happens, we should
not be surprised to observe a certain irritation in the political
arena. When courts deviate from their traditional line of jurispru-
dence, it may be due to the fact that national constitutional courts
have to consider the jurisprudence of the international European
institutions (in particular the European Court of Human Rights and
the Court of Justice of the European Union). In addition, the indi-
vidual national constitutional courts do not exist in intellectual iso-
lation, but are aware of and consider, if appropriate, the jurispru-
dence of other constitutional courts.

Conflicts between constitutional justice and politics are a fact
of life, but it all depends on how such conflicts are dealt with.
Criticism must be permitted - a constitutional court is not a being
of supernatural powers, but a constitutional body like many oth-
ers. Constitutional courts are frequently blamed for exceeding the
limits of their competences. It is even conceivable that a constitu-
tional court acts in support of certain political objectives. After all,
it is not unheard of that political decisions in sensitive matters are
delegated to the constitutional court.

At the same time, there are ways and means of exercising
pressure on a constitutional court. This ranges from positions of
judges being left vacant to undisguised threats with personal con-
sequences. A constitutional court can even be eliminated by
means of legal tricks, a situation which Austria, unfortunately,
experienced in 1933. In this context, | should like to refer to the
"European Charter on the Statute of Judges”, adopted in
Strasbourg between 8 and 10 July 1998, according to which sanc-
tions against judges are to be pronounced exclusively by bodies
with at least half of their membership consisting of elected judges.

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

However, we should not forget that in a pluralistic democracy
elections will be called sooner or later, and the parliamentary majority
may be held accountable for decisions not even taken by Parliament,
but by a constitutional court not subject to such accountability. The
constitutional court should always be aware of the consequences of
its decisions, but only as far as this is compatible with its constitution-
al task. Political opportuneness alone must not be the standard
applied by a constitutional court in its judicial review function; if that
were the case, there would be no need for a constitutional court.

Any decision rendered by a constitutional court may be turned
into a weapon in the political confrontation, particularly between
the parliamentary majority and the opposition. It is no coincidence
that several constitutions, including the Austrian one, provide for
the right of a qualified parliamentary minority to file a petition with
the constitutional court in a judicial review procedure. The reasons
for the unconstitutionality of a provision can be quite varied, rang-
ing from malicious intent to negligence to justifiable differences in
legal opinion. However, we should be aware of the fact that such
differentiation may be lost in the arena of political polemics.

There are revolutionary processes that constitute a rupture in
constitutional continuity. When confronted with such events, con-
stitutional justice meets its limits. But even then the general princi-
ples of law, as laid down in international law, should be observed.

I am happy to see that the Presidents of the Court of Justice of
the European Union and the European Court of Human Rights are
participating in this Congress. It is for good reason that co-opera-
tion between these supranational Courts and the national constitu-
tional courts have been chosen as one of the Congress themes.
Friction can hardly be avoided at this level. The essential point is to
understand one another's positions and to engage in a continuing
dialogue. A functioning system of constitutional justice
certainly is in the interest of supranational jurisdiction,
as it ensures stability in the Member States.

In conclusion, | should like to thank you all for par-
ticipating in this Congress; of course, my sincere
thanks are due to the Austrian Constitutional Court,
which has assumed the role of host to the Conference
of European Constitutional Courts for the second time.
I wish you all a productive and interesting Congress.
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FeHepanbHbIV goknag
M packpbiTue npobdsemaTukm

Kpuctog NpabeHBaprep

YneHn KoHcTutyumoHHoro Cyaa
ABcTpurickori Pecriybavku

CoTpyaHM4YECTBO MeXAY KOHCTUTYLUOHHbIMM
cyaamu B EBpone - paMou4Hbie ycrioBus
M NepcneKkTUBbI B HACTOsILLEee BpeMs

BcTynneHue

B OCHOBY reHepanbHOro Aokiana 3aj0XeH COCTOALWWNA U3
Tpex pa3aenoB BONPOCHUK, MO KOTOPOMY B OOLLLEN CNOXHOCTU 41
cyn, NpencTaBui HauMoHanbHble aoknaabl. NoapobHOCTL OTBE-
TOB Ha OTAeJIbHble BOMPOCHI OTAMYanach rno pasHbiM NpuynHam,
TP 13 KOTOPLIX clieayeT 0cob0 BbIAENNTL B CAMOM Havane.

Bo-nepBbix, BapbupyeTcst 06beEM KOMMNETEHUMIN CYAOB, C YEM
CBS13aHbl pa3sinyHble GOPMbI U CTENEHb MUHTEHCUBHOCTU COTPYA-
HuyecTBa. Bo-BTOpLIX, TPETbSA rpynna BOMPOCOB NULLb KPaem
3aTparmBaeT cyaebHylo NpakTUKy KOHCTUTYLMOHHBLIX CYAO0B,
BC/IEOCTBME Yero OTBEThI TAKXKe A0JIKHbI Oblsiv OblTb TAKOHUYHbI-
MW. B-TpeTbux, B CBSA3U C 9TUM cneayeT YNOMSAHYTb, YTO NnLlb 28
cTpaH - yneHoB CoseTa EBponbl 1 EKMY ogHOBpEMEHHO ABNSAOT-
Cs cTpaHamu - YyneHamu EBponerickoro cowsa, U chpopmMynmpo-
BaHHbIN B TPETLEM TEMATUYECKOM BJ10KE BOMPOC 00 OTHOLLEHNM
cynebHomn npaktukm ECINY n Cyna EC HenocpenCcTBEHHO KacaeT-
CS1 MNLWb CYAO0B M3 3TOrO Kpyra rocyaapcTB.

Huxecnepyowiasa cokpauleHHas BepCcus KpaTtko manaraet
LleHTpaNbHble NYHKTbl U HAMBaXHenLWwne peadynbTaThl 3HAYUTENb-
HO 6osiee NOMHOM BEPCUM FreHepasnbHOro Aokiaaa, KoTopbli npe-
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OycMOTpeH ans nybnukaumm ntoros KoHrpecca BMecTe ¢ Haumo-
HasIbHbIMW OoKnaaamMu, cneays npu 3TOM UX CTPYKTYpe.

1. BaaumopeiicTBne Mmexay KOHCTUTYLLMOHHbIM

npaBoM M €eBpONemncKum rnpaBom

a) KOHCTUTYLIMOHHO-MPaBOBbIE PAMOYHbIE YC/I0BUS

Bce HauuyoHanbHble AoKNaabl NOKa3blBAOT, YTO KOHCTUTYLIN-
OHHbIE CYy[bl CErOAHS HE OrPaHNYNBAIOTCS U30IMPOBAHHbLIM TOJI-
KOBaHWEM CBOEro HaLMOHAaIbHONrO KOHCTUTYLIMOHHOIO Npaea. 3a
nocnegHue roabl N0 PasNUYHbIM NPUYMHAM YCUUIIOCH KaK BinS-
HMe eBPOMENCKOro npaea Ha KOHCTUTYLIMOHHOE NpaBo, Tak 1 B3a-
nmoaencTene mexay npasom EC 1 HaumoHanbHbIM npaBomM. 3To
KacaeTcs npexae Bcero cdpepbl OCHOBHbIX NMpaB 1 cBoOO, a Tak-
Xe APYrnx CoaepXallMxcsa B KOHCTUTYLIMW NMYHKTOB, KOTOPbIE Orl-
pPenensioT U Ha KOTOPbIE OKa3bIBAKOT BAMSHME MEXAYHAPOAHbLIE
[OroBOpPbl HA pPernoHanbHOM YPOBHE, B OCOOEHHOCTU B pamMKax
CoseTa EBponbl.

Ina KOHCTUTYUMOHHbIX CYO0B rocygapcTB - 4neHoB EBpo-
nenckoro cot3sa npaeo EC B kayecTBe (pakTopa BANAHUS HaXO-
OMTCA Ha NepBOM naHe. B HEKOTOPLIX rocyaapcTBax BEPXOBEH-
cTBO npaea EC v ero HenocpeacTBeHHOE NPUMEHEeHMe ABSTCA
peliaowmmMmn dakTopamm aasa onucaHmsa npaBoBoro obssatesnb-
CTBa KOHCTUTYLIMOHHbIX CY1OB Y4MTbIBaTb €BPOMNEcKoe npaeso.

Mpexnae Bcero B 06nacTu 3aWmThl OCHOBHbIX MpaB 1 cBOOOL,
KOHCTUTYLIMOHHbIE CYAbl CTANKMBAKOTCH HE TOJIbKO C OCHOBHbIMU
npaBamMmu 1 cBobogamm, 3akpenneHHbiMmn B KOHCTUTYLMK, HO U C
rapaHTUSMN B AOKYMEHTaX pas3/iIn4HOro npoMCXoXaeHus 1 kave-
CTBa, KOTOpbIe, B 3aBUCMMOCTM OT NPaBOBOW CUCTEMbI, UMEIOT
pa3nnyHoe pencteue. K HMM OTHOCUTCSH, B MEPBYIO O4Yepenb,
EKIMY. Pan cynoB onuckiBaeT EKIMNY B kavyecTBe Hanbonee 4acTto
LNTUPYEMOrO UCTOYHMKA MEXOYHAPOAHOro npaea, UCMosb3ye-
MOro B ux pelweHuax. Kpome Toro, no4t Bce ocTalibHble Cyabl
PEerynspHo ccbinatoTes Ha rapaHTum EKIMY.

B psge rocynapcTB MexayHapOaHOE NMPaBo He ABNSETCH Me-
pPUNOM MPOBEPKU AN KOHCTUTYLIMOHHOIO cyda. B apyrux cynax
npaso EC n mexayHapoaHoe NpaBo XOTA U HE OTHOCATCSH K CTaH-
naptam, NPUMEHSEMbIM KOHCTUTYLIMOHHbIM CYAOM, HO TEM He
MEeHee TOJIKOBaHME HaLMOHAIbHOrO MNpaBa OCYLLECTBNSETCS B
cooTBeTCcTBMU ¢ NpaBoM EC n mexayHapoaHbIM NpaBoM.




Koucrurynmonnoe MPABOCYAUE - 2(64) 14

Bonblioe KONMYECTBO CyOOB MPUMEHSIOT TOJSIKOBaHWE, OT-
KpbITOE K HOpMam MeXxayHapoaHoro npaea u npaea EC, 1. e. eB-
ponenckoe npaso (perMoHanbHOe MexayHapo4HOEe NpPaBo n/mnu
npaeo EC) cnyxuT B Ka4eCcTBe NMOMOLLM 1 NOAKPENISIOLLEro ap-
ryMeHTa npu nHTepnpeTaumm HoOpM BHYTPEHHErO Npaga.

MdepnepanbHbii KOHCTUTYUWOHHLIM Cya FepmMmaHum BbIBOANT
13 "WwapHUpHbIX HOpM™ (Scharniernormen) KOHCTUTYLUUM HEMNOC-
peacTBEHHOE 06S3aTeNbCTBO YHMThIBATL EBPOMNENCKOE U MEXAY-
HapOOHOE MpPaBO, EC/IM OHO BbITECHSET, NepedopPMNPOBLIBAET
W BUSIET HA HOPMbI HaUMOHaANLHOrO npaea. Ha ocHoBaHWU
atoro Cya ucxoamT 13 npuHumna otTkpbIToct OCHOBHOro 3ako-
Ha MO OTHOLLEHWIO K EBPOMENCKOMY 1 MEXAyHapOOHOMY MNpaBy.
Ha 3TOoM OCHOBbLIBAETCSl, B CBOK O4Yepeap, B3ATOE UM Ha cebs
0693aTenbCTBO 0OLIMPHO cebiNnatbes Ha npaBo EC n mexayHa-
pPOOHOE NPaBo, a TaKKe Ha PELIeHNs HaZHaUNOHANbHbIX U MeX-
OyHapoAHbIX CyO0B, NMPU3BaHHbIX TOKOBATb 3TO MpaBo. Takum
obpa3om ypaetcs uaberatb KOHPINKTOB MeXay MexayHapoa-
HbIM MPaBOM W HaLMOHASIbHbIM MPaBOM.

Jpyrue cynpl ykasbiBalOT HA TO, YTO HaUMOHaNbHAsA KOHCTU-
TYUMS coaepXnT 00683aTeNnbCTBO coOM0aaTh 0OLLENPU3HAHHbIE
HOPMbI MEXAyHapPOoAHOro NpaBa U 0ObABNAAET X COCTABNSAIOLLEN
HaUMOHanbLHOro NpaBonopsaka. bonee Toro, BO MHOrMX rocyaap-
CTBax MeXayHapOoAHble OroBOPbI OblM BHEAPEHbI B HALMOHASb-
HYIO MPaBOBYID CUCTEMY. B HEKOTOpPbLIX rOCYAapcTBax MexayHa-
pPOOHOE NPaBO OTHOCUTCS K cTaHOapTam, MPUMeEHSIeMbIM KOHCTU-
TYUMOHHbBIM CYJ0M B pamMkax HOPMOKOHTPOJIS, YTO NPUPaBHMBAET
€ro K KOHCTUTYLIMOHHOMY MNpaBy. B psae KOHCTUTYLMOHHbIX Cy-
[OB rocyfapcTB - 4ieHOB EBponenckoro cot3a 3To KacaeTcs kak
MEeXAYHApPOAHOro, Tak 1 eBponenckoro npaea. Bo MHOrmx rocy-
[apcTBax MeXAyHapoAHble A0roBOpPbl 3aHMMAOT MOJIOXEHUE
MeXay 00bl4HbIMU 3aKkoHaMK 1 KOHCTUTYyumMen. B HECKOMbKKMX ro-
cyhapcTBax MeXayHapoOHble AO0rOBOPbI noafiexaT Henocpen-
CTBEHHOMY MPUMEHEHNI0. B HEKOTOPbLIX KOHCTUTYLMSAX Npenyc-
MOTPEHbI CBOU, OCOObLIE MONOXEHUS O MEXAYHAPOOHbIX U €B-
POMNENCKUX MHCTPYMEHTOB 3allMThl NPaB YEsI0BEKA, UX OCOObIN
CTaTyC BapbMpPYETCS OT CTPaHbl K CTPaHe.

B HekoTopbIx rocygapcTBax KOHCTUTYUMOHHbBIV Cyn, NpsiMO
JNWEH KOMNeTeHuMn npoBepkn npasa EC v mexayHapoOHoro
npaea, UM xe HopMmbl Npasa EC u mexayHapoaoHoro npaesa He
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ABNAIOTCA NPEAMETOM MPOBEPKN B KOHCTUTYLIMOHHOM CY0MpPO-
N3BO/CTBE.

B Tex cuctemax, B KOTOPbIX OTOENbHbIE FpaxaaHe Brpase
06paTUTLCA B KOHCTUTYLIMOHHbIN Cy[, CyObl TakXe YnoJIHoMo4Ye-
Hbl CCbINIAaTLCA HA MONOXEHNS MEXAyHaPOAHbIX 1O0roBOPOB. B 0T-
OenbHbIX rocyaapcTBax noapasymMeBaeTcs, YTO B KOHCTUTYLIMOH-
HOM Cy[e MOryT ObiTb 3asiBfieHbl HAPYLLUEHUS BCEX OCHOBHbIX
npae 1 ceBoOO., BKJIOYas Te, KOTOpble OblIM BHEAPEHbI B HALIMO-
HaslbHOEe MPaBO HA OCHOBAHUN MEXAYHAPOAHbIX IOFOBOPOB.

b) MexayHapoaHoe npaBo v KOHCTUTYLIMOHHOE paBoCy-
ave

HekoTopble UCTOYHUKM MEeXAyHapOAHOro npasa ynoMuHa-
I0TCS B HAUMOHANbHbIX JoKaaax ocobeHHo vyacTo. EKIMY ¢ ¢pop-
MasibHOM TOYKN 3PEHUS N 30EChb UFPAET BbIAAIOLLYIOCS POJib, TaK
Kak 3aHMMaeT B PasfINyHbIX MPaBOBbIX CUCTEMAX KOHCTUTYLIMOH-
HO-NPaBOBOM WNN KBA3MKOHCTUTYLMOHHBIA pPaHr, UM Xe OHa
BO3BeAeHa B 0COObIM paHr MO OTHOLLEHUIO K 0ObIKHOBEHHbIM 3a-
KOHaMm. HekoTopble KOHCTUTYLMOHHbIE CyObl MPUMEHSIOT EBpPO-
Nenckyto coumanbHyo XxapTuto. Msarkoe npaso, Hanpumep B dop-
Me peKkoMeHaaumin n pesontoumin opraHoB CoseTa EBponbl, Tak-
Xe MHOoraa CNy>XuT, N0 AaHHbIM MHOTMOYMCIEHHbIX HALMOHANbHbIX
[0KNaaoB, onst 060CHOBAHMS KOHCTUTYLIMOHHbBIX PELUEHWNIA.

MexxayHapoaHbI NakT O FPaXaAaHCKMX U MOJIMTUYECKNX Npa-
Bax (CCPR) yacTo Mcnonb3yeTcst KOHCTUTYLIMOHHbIMM CydamMu B
Ka4yeCTBE UCTOYHMKA MEeXAYHAapPOAHOro npaea, NpPenMyLeCTBeH-
HO BMECTe C ApYyrmMun rapaHTusiMun npaB Yyenoseka. Janee cneay-
eT 0co60 BblaennTb KoHeeHunn MOT, XXeHeBCKyto KOHBEHLMIO O
cTaTyce 6exeHueB, a Takke KoHBeHumio OOH o npaBax pebeHka.

B cBoeln cynebHoin npaktuke ECIMY Takxe ccbinaeTtcs Ha
BCE 3TW UCTOYHUKWM MpaBa, Korga Aefio KacaeTcsa TOJIKOBaHUS
3akpenneHHon B KOHBEHUMN rapaHTn, KOTopass COOTBETCTBYET
npaBam B 3TUX COrnalleHnsx unm xots 6bl 0BGHapyXmnBaeT C HU-
MW CXOACTBO.

c) Crnocob yunTbiBaHWsi €BPONenckor cyaebHo npakTuku
KOHCTUTYLIMOHHbBIMU Cydamm

B HekoTopbIX rocygapcTBax CyLLECTBYET YeTKOe MOI0XEHNEe
KOHCTUTYLIMWN NN 3aKOHa, U3 KOTOPOro BbiTekaeT 00a3biBaioLLee
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nencTeme cyaebHom NpakTUKM eBPONencknx cyaoB. B 60nbLUnH-
CTBE rocyaapcTB, O4HAKO, YETKOE MOJIOXKEHNE B KOHCTUTYLUU,
lopuanyeckm obs3biBaloLLee yUUTbIBaTb CyAeOHYI0 NPakTUKy eB-
PONENCKUX Cya0B, OTCYTCTBYET, HO TEM HE MEHEE KOHCTUTYLIMOH-
Hble Cybl B HEKOTOPbIX FOCYAAPCTBAaX N 30ECh NCXOAAT U3 0693a-
TenbCcTBa (MNPEeuMyLeCTBEHHO KOHCTUTYLIMOHHO-MPaBOBOro Xa-
pakTepa) yunTbiBaTb NPeLeaeHTHYIO NPakKTUKy eBPONemncknux cy-
noB. B 06omx cnyyasix KOHCTUTYLMOHHBIE CyAbl PEFYSIPHO CCbl-
NalTCs Ha Hee, U ee BIUSHNE 3Ha4YNTENbHO, faxe 6e3 YeTKO Bbl-
PaXXEHHOIr0 MAM ONUPAIOLWEroCa Ha CIOXMBLUYIOCS MNPaKTUKY
ob6sa3aTenbcTBa. BONbLWMHCTBO CYA0B NOML3YETCS NPU 3TOM CBO-
€ro poga "ToNKoOBaHMEM B IyXe COOTBETCTBMA", T. €. KOHCTUTYLIN -
OHHble CyAbl, TONKYS1 HAUMOHA/IbHOE KOHCTUTYLIMOHHOE MNPaBo U,
npyv HEOHBXOOMMOCTU, OObIKHOBEHHbIE 3aKOHbI B AyXE "OTKPbLITOC-
T" NO OTHOLLEHUIO K EBPOMENCKOMY U MEXAYHAaPOAHOMY Npasy,
OOJIKHbI YYUTbIBATb CyAeOHYI0 NPaKTUKY eBPONENCcKMX CyaoB.

MoMMMO BIUSIHUS!, OCHOBAHHOIO Ha IOPUANYECKON 00s13aH-
HOCTW, cnefyeT KOHCTaTMPOBaTb U BAUSHUE YNCTO haKTUNHECKOM
npupoapl. BospencTeuio eBponenckon cynebHom NpakTUKU Ha
PEeLIEHNs KOHCTUTYUMOHHBIX CyA0B 6naronpusaTCcTBYET Mpexzae
BCErO TO, YTO CTOPOHbI NpoLLecca NPMBOAAT CyaeOHYI0 MPakTuky
€BPONencknux cyooB B kadecTBe obocHoBaHus. Kpome TOro,
CyObU KOHCTUTYLIMOHHbIX CyOO0B, paboTaBLUME paHee CyabsMu
AN IOPUONYECKUMM COTPYAHUKAMN B OOAHOM U3 EBPOMNENCKNX CYy-
[OB, TakXe yCUINBaIOT 3TO BAUSIHME.

CnenyeT nogyepkHyTb hakTUYeCKoe BAUSHUE B BUAE B3aUM-
HbIX NPSMbIX peakuuin CyaoB Opyr Ha gpyra, HanpuMmep COo3Ha-
TEeNbHbIX OTBETOB B PELLEHUSAX KOHCTUTYLMOHHOIO cyda Ha nocTa-
HoBneHus Cyna EC v ECIMNY, paxe ecnu oHWM Kacanucb ApYrnx ro-
CynapcTB.

d) [paBo EBponerickoro coto3a v XapTns OCHOBHbIX MPanB

[na rocynapcTs - 4neHoB EBpoONenckoro con3a xapakTepHbl
HeKoTopble 0bLme ocobeHHocTU. NpaBo EBponeiickoro cotsa u
XapTust OCHOBHbIX NpaB NpMobpeTaloT Bce O0nblLIee 3Ha4YeHNE B
Cy,El,e6HOI7I NMPakTnKe KOHCTUTYLUMOHHbIX CyA0B 3TUX rocyaapcCTBs,
XOTA MeToAbl YH4UTbIBAHUA NpaBa EC cunbHO pa3nnyatoTcd Mmex-
oy CoOOW.

OCOBEHHO OTYETIMBO 3TU PA3NUUS NPOSBASIOTCSA B XapTumn
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OCHOBHBbIX TMpaB. HeKOTOpre KOHCTUTYUMNOHHbIE CyObl, B CBETE
CBOEro KOHCTUTYLMOHHOIo nop4danka, He npuMeHdarT ogHOBpe-
MEHHO OCHOBHbIE MpaBa, NPeayCMOTPEHHbIE B HOPMax Kak Haum-
OHaNbHOro, Tak 1 EBPOMENCKOro Npaea, UCXoas U3 Toro, 4To Npu-
MEHEHUIO NOANEXUT NMOO KOHCTUTYLIMOHHOE NpaBo, nmbo Xap-
TUSI OCHOBHbIX NMPaB, U ciy4yam NPUMEHEHNs He MOryT ObITb CTPO-
ro pasgeneHol. [Jpyrne cyabl UCNONb3YT KYMYASTUBHbBIN NOAX0L,
B NMPMMEHEeHN OCHOBHBbIX MpaB N CBO60}J,, 3aKpervieHHbIX B HOP-
Max KOHCTUTYLUMOHHOIO, MeXAYyHapOAHOro M eBPOMencKoro
npas.

e) BaanmHoe BnvisHyue B cynebHOov npakTyke

CypnebHasi npakTnka KOHCTUTYLMOHHBLIX CYyOOB BO MHOMUX
CTpaHax YeTKO NoKa3blBaeT, B KAKOM CTENeHn eBponenckas cy-
nebHas npakTuka BO3OEeNCTBYET Ha MpPaBOBblE CUCTEMbI FOCY-
[apcTB-4ieHOB. B To xe Bpems HabnoaaeTcsa U BO3OENCTBUE B
NPOTUBOMOMOXHOM HanpaB/iEHUN, 3a/IOKEHHOE B NMPaBOBLIX OC-
HOBax EBPOMENCKON CyaebHOM NpakTuKu.

Peuenuus cynedbHol npaktuku ECIMNY nponcxoauTt rnaBHbIM
obpa3om B 06nacTv NpoLeccyabHbIX rapaHTUM 1 NpaBa Ha 4acT-
HYIO 1 CEMENHYIO XN3Hb. MHOrO4YNCNEHHbIE CyObl BCE Halle npu-
BOOAT pelwieHus ECIMY B oTHoweHuu ctaten 5 n 6 EKIMY, rapaH-
TUPYIOLLIMX NMPaBo Ha cBoOoay M cnipaBeanmeoe cyaebHoe pa3du-
paTenbcTBO. MHOrve cygbl yrnoMmHawT, B YAaCTHOCTU, YTO UC-
nonb3ytoT kputepun ECMNY npu ougHke HE3aBUCUMOCTU CYAEN U
CynoB.

OTpenbHble BOMPOCHI, KacaloWMecs NpeayCMOTPEHHbIX B
ctatbe 8 EKIMY rapaHTuii, 4acTo aBnSOTCA NPeaMeToM PacCMOT-
PEHUS MPU BbIHECEHUU PELUEHUN KOHCTUTYLMOHHLIMU CyaamMu
CTPaH-4/IEHOB.

KOHCTUTYLMOHHbIE Cyabl FOCYAAPCTB - Y4ieHOB EBponencko-
ro cok3a B CBOMX PELLUEHUsIX YacTo obpawjatoTcsa K cyaebHomn
npaktuke Cyna EC n untupytoT ero noctaHoBneHmnsa. OcobeHHOo
4yacTo ccblfika Ha cyaebHyto npakTuky Cyna EC nenaetcs B cBA3U
C NPU3HaHMEM OCHOBOMOMAralLWmx NPUHLMNOB NpaBonopsaka
EBponenckoro cowsa, B YaCTHOCTMN NPSIMOIro NPUMEHEHUS 1 BEP-
xoBeHcTBa npasa EC.

OpaHako MHOrMe CcyAbl 3HA4YMTENBbHO Yalle Y4uThiBaOT cyaeb-
Hyto npakTuky ECIY, Hexenn Cyna EC. OcobeHHo 6onbLioe 3Ha-
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yeHue cyaebHor npaktuke ECMNY npuaaloT KOHCTUTYLMOHHbIE
cyabl LleHTpanbHom n BoctouHomn EBponbi.

Ewe ogHa BO3MOXHOCTb BAUSIHUS MOXET 3akiio4aTbCHd B
TOM, 4TO cyaebHasa npakTMka eBpPOMNenckux cyaoB BHavane npu-
BOOUTCS B PeleHnsaxX KOHCTUTYLMOHHbIX CYA0B 1 BNOCNEACTBUU
y4nTbIBAETCHA Cyaamu No rpaxgaHCKUM, YrosIOBHbIM U aOMUHNCT -
paTMBHLIM Aenam (Janee MMeHyemMbiMU cygamMmn obliein topuc-
OVKUMK) TOrO Xe rocydapcTtBa B CBOeW cydebHO npakTuke.
KOHCTUTYUMOHHOE npaBocyaue SIBASIETCS CBOEro poga nocpea-
HUKOM Mexny cyaebOHOM NpakTUKOM eBPOMENCKUX CYAOB U Cy-
nebHol NnpakTuKon apyrux cynoB. C 0gHOM CTOPOHbLI, BBUAY TOrO,
YTO Ha cyapbl OOLWEN IOPUCANKLUMN TEM U UHBIM CMOCOOOM BO3-
NIoXeHa topuanyeckas 0093aHHOCTb y4MUTbIBaTb CyOe0Hyo npak-
TUKY KOHCTUTYLIMOHHBIX CYA0B, C APYrOon CTOPOHbI, U 3TOT JOMNO0JI-
HUTENbHbIN pakTop ewe 6onee BaxeH, BBUAY TOro, YTO Hanpae-
NeHns cynebHoM NpakTUkM KOHCTUTYLMOHHOMO cyaa BAUSIIOT Ha
HauMOHaNbHY CyaeOHYI0 NPaKTUKY.

B aToin cBA3M HemanoBaxHass OYHKLUNS KOHCTUTYLIMOHHOIO
npaBoCyaus 3ak/lo4yaeTcs B pacnpocTpaHeHnn cynebHom npak-
TUKU €BPOMENCKNX CY0B B 3KCMEPTHbIX ANCKYCCUSX 1 B OOLLECT-
BEHHOCTU B LLEIOM, U 3Ty DYHKLNIO TPYAHO NEPEOLEHNUTD.

YacTo npepnonaraeTcs, 4TO BCE CyAbl COOTBETCTBYIOLLUX [FO-
CyOapcCTB, COrMacHO KOHCTUTYLMOHHOMY MNpaBy, 00s3aHbl y4nUTbI-
BaTb MOJIOXEHUS €BPOMENCKOro npaea, U obpalleHne K eBpo-
nenckon cynedHoM nNpakTKe OCYLLECTBSETCS N0 3TOW NPUYMHE.
Bonee Toro, B nocnegHune roabl HAbNOAAETCS TEHAEHUMS K CO3-
[aHMI0 NPaBOBbIX HOPM, NpPeaycMaTpuBaloLmx BO30OHOBEHNE
y>Xe OKOHYEHHOro npouecca B ciy4yae, ecnuv noctaHoBfneHve EB-
ponenckoro cyga no npasam 4esoBeka MOXET NOBANATb Ha UC-
X04, KOHKpPeTHOoro gena. Bo MHOrmx crtpaHax MOCTaHOBNEHUS
ECIMY4, B koTOpbIX ycTaHaBnMBaeTcs HapylwieHmne EKIMY, aenaiotcs
OCHOBaHMEeM A BO30OHOBMEHUS Npou3BoAcTBa no aeny. Mo-
N06HbIE NPABOBbIE HOPMbI YACTO NPUHYXOAIOT HE KOHCTUTYLMOH-
HbIli CyA, a HauMOHasbHbIE CyAbl MO FPaX4aHCKNM, YrONIOBHbIM U
aAMUWHUCTPATUBHbLIM JenaM K pacCMOTpeHuto pelweHuin Ctpac-
o6yprckoro Cyna. B oTHolleHun npasa EBponenckoro cot3a atm
cynbl 06s13aHbl B COOTBETCTBUKM C NpaBoM EBponeinckoro cotsa
yunTbiBaTh NpeueneHTHyo npaktuky Cyna EC.

B TO e Bpems CyLeCTBYIOT 1 NPUMEPbI BANAHUS KOHCTUTY-
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LIMOHHbIX CYyA0B Ha eBponenckne cyabl. HekoTopble cyabl YETKO
noayepkmBatoT NogobHOe BMSHME B paMKax auanora Mmexay cy-
namMmu. KonmyecTBO CCbINIOK Ha MPaKTUKY KOHCTUTYLMOHHbLIX Cy00B
HEYKJIOHHO pacTeT, B MEpBY ovyepedb, B CcyaebHONM npakTuke
ECIMY. Ecnn paHblue peleHns KOHCTUTYUMOHHbBIX CYAOB 4acTo
CNY>XXUNU N1LWb ANS ONUCaHUs COOTBETCTBYIOLLEN NPABOBOM CU-
Tyauum, TO B HaCTOsILLEe BPEMS OHU HEPEAKO MPUBEKATCS B
pelwienusax ECMNY B kayecTBe Noaxpennstowero, a nog4ac v pe-
Lwatowiero aprymeHTta. Hekotopble KOHCTUTYLIMOHHbIE Cyapbl CO-
obuwaT, 4To, HECMOTPS Ha MepBOHavasibHble pa3Hornacus, B
pPEeLLEeHNSIX BCE Xe Oblo AO0CTUNHYTO cornacume, npu4yemM COBMecT-
Hoe peLueHne BbI1I0 HANAEHO He MyTeEM OAHOCTOPOHHErO MPUHS-
TS, @ NyTeM B3aMMHOIO BAVSIHUS.

Y10 KacaeTcsa npaBa EBponerckoro cow3a, TO MOSIOXKEHUS
JoroBopoB NpsiMo yka3blBaloT Ha NogodbHoe BnusHue. C1. 52 IV n
CT. 53 XapTnu 0CHOBHBbIX NpaB, a Takxke cT. 6 |l Jorosopa o EBpo-
NernckoM COlO3€e CCbINaloTCH Ha KOHCTUTYLMW rOCyOapCTB-uyfe-
HOB 1 HA COBMECTHbIE KOHCTUTYLUMOHHbIE Tpaamuum. HauyoHanb-
Hble apryMeHTbl U Noaxoapl, ClyXa B Ka4eCTBe MCTOYHMKA Npu
CPaBHEHMM NPaBOBbIX CUCTEM U TOIKOBAHUW MPUMEHNMOTrO npa-
Ba EC B xoae o6palleHns K HauMOHaIbHbIM PELLEHUSIM U KOHCTU-
TYUMOHHBLIM TPaaUUMSM roCyaapCTB-4/IEHOB, MPOHMKAIOT B CY-
nebnyo npaktuky Cyna EC n, Takum obpasom, BAUSIOT Ha €BPO-
nenckyto cynebHylo NpakTuKy. PeleHns KOHCTUTYLMOHHBIX Cy-
[OB UrpaoT Npu 3TOM 3HAYUTESNbHYIO POJib, CMOCOBCTBYS M3y4ye-
HUIO KOHCTUTYLIMOHHO-NPAaBOBbIX TEHAEHLUNI N Te4eHnn n ¢dop-
MUNPYS KOHCTUTYLIMOHHbIE TPAOULNN.

BnuaHue cynebHom npaktukm Cyna EC Takke ycunusaetcs
BCNeACTBME npetogmumansHon npoueaypsl. HanpasneHve npe-
toauumanbHoro 3anpoca B Cya EC, cornacHo cT. 267 JoroBopa o
dyHKUMOHMPOBaHUK EBponerickoro cot3sa (OMEC), naeT KOHC-
TUTYUMOHHLIM CyAaM BO3MOXHOCTb MPEeACTaBUTb Pe3ynbTaThl
CBOEro TOJIKOBAHUS, OCHOBaHHbIE HA KOHCTUTYLMOHHOM MPaBo-
nopsiake M nosydyeHHble C Y4eTOM eBponerckoro npaea, B Cya
EC. Bonpocsbl, obpaliueHHble k Cyay EC, ¢ KpaTKnum 13N0oXeHNeM
CBOEV No3numMmn 1 NpeasiokeHMEM BapuaHTOB pPeLLEHNS AenatoT
BO3MOXHbIM BeAEeHWe amanora B pamkax cyaebHOM npakTUKW.
3T0 OTHOCUTCSH, B 0COBEHHOCTU, K HOBbIM NMpobnemam, Hanpu-
Mep, KacaloWUMCa KOHKYPEHLUU U KOHQIMKTOB MexXay OTAENb-
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HbIMW M1IaCTaMn OCHOBHbIX NpaB 1 cBOOOA, YENOBEKA, 1 Npeloan-
umanbHas npoueaypa oa4HOBPEMEHHO CMOCOBCTBYET KOOpAUHA-
LM HAUMOHANbHbIX 1 00LL,EEBPONENCKNX NOAXOA0B. HegaBHUMM
npuMepamMmn sBASIIOTCS 3anpockl, HanpaeneHHble MeaepanbHbIM
KoHcTutyumoHHsiMm Cynom Mepmanun B npouecce ELLB, a Takke
BepxoBHbIM cyaom WpnaHgun n KOHCTUTYUMOHHBIM Cyaom
ABCTpUM B OTHOLWIEHUN anpekTuBbl EC 0 xpaHeHun nepcoHasb-
HbIX AAHHbIX NOJIb30BATENEN.

f) PasHornacusi B cynebHoV npakTuke

HecmMoTps Ha pasnuyHoOro poga B3anMHOE BAUSIHUE, YYUTbI-
BaHWe NMPakTukn 1 OencTBMg No agantaumm B cyaebHOM npakTun-
Ke BpeMs OT BPEMEHW BCTPEYAIOTCA pa3Horiacus, CywecTByIO-
LiMe B KPaTKOCPOYHOM, CPEeAHECPOYHOM 1, B OTAENbHbIX ClyvasX,
B LOQIFOCPOYHOWM NepCcrnekTMBe, KOTOPbIE C IOPUANYECKON TOYKU
3peHus, Npu onpeaesieHHbIX 00CTOATENbCTBAX, HE TOJIbKO MpU-
HMMAIOTCS K CBEAEHUNIO, HO JaXe XenaTtesbHbl. 3aga4eit KOHCTU-
TYUMOHHbIX CYOOB SIBASIETCS MOWUCK MOAXOASLEro peLleHus B
KaXaoM crydae KOHPMKTa. 30eCb BaXHYIO POJib MOTYT ChirpaTh
nMpoLLecChl peuenuum 1 agantaumm, NPOUCXoasLume Mexay Ha-
LIMOHANbHbIMWU 1 €BPONEenCcKMMU cygamm. [nga oueHKn B3aMMHOM
peuenumn n B3aMMOOTHOLLEHUIA MeXAY KOHCTUTYLUUOHHbBIMU Cy-
0aMuy U eBPOMNENCKUMU CyaaMm HEOBXOOVMO MU3y4aTb peLleHus
KOHCTUTYLIMOHHbIX CYA0B, B YaCTHOCTM peLleHnsl, oTCTynaroLwme
OT CJIOXMBLUENCS NPaKTUKN €BPOMNENCKUX CyA0B Npu 060CHOBA-
HUN UM B OTHOLLEHWNM NOSYYEHHbIX PE3YNbTaTOB, a TakXe peLle-
HUS, KOTOPbIE, XOTS B KOHEYHOM UTOre 1 COBMAAaloT C NPaKTUKOM
€BPOMNENCKNX CYAOB, HO TEM HE MEHee OTPaxaloT OLLYTUMYIO
KPUTNYECKYIO ANCTaHLUMIO.

B 60nblUMHCTBE C/ly4aeB MO MPOLIECTBMU OMPEeneNeHHoro
BPEMEHU pPa3HOriacus paspeLlalTcs 1, No 00Len TEHOEHUMN,
BeOyT K MOBbILEHMIO YPOBHS 3aLLNTbI, MOOKPENISEMOMY KpUTe-
pusMm 6naronpuaTHOCTK cornacHo cT. 53 EKMY n cT. 53 XapTtumn
OCHOBHbIX NpPaB.

MHorpa pasHornacmsa BO3HMKaOT B OTHOLLIEHUM OBLUMX MOHS-
TN nnn onpegeneHns chepbl AENCTBUS OTAENbHbIX rapaHTui. B
OTAENbHbIX HAaLMOHANbHbIX A0KIa4ax pasHoriacus ycmaTtpuea-
I0TCS B CYLLECTBOBAHUM PA3fINYHBIX UCXOLHbIX CUTYauUuin n pas-
JNYHOro pacnpegeneHns 3agady Mexzay KOHCTUTYUMOHHbIMU U
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BbICLLMMW €BPOMNENCKMMN cyaamMmn. Bcneocteme aToro KOHCTUTY-
LMOHHbIE Cyabl U €BPONENCKME Cyabl NPUXOOAT NPy B3BELUMBA-
HUN MHTEPECOB U LLEHHOCTEN K PasnnyHbiM pedynbTatam. Kak no-
KasblBAOT JOKNaAbl, KOHCTUTYLIMOHHbIE CyObl 06S3aHbl paccmar-
puvBaTb MHbIE MHTEPECHI N LLEHHOCTU, YEM E€BPOMENCcKue cyapl,
4YTO MOXET BbIIUTLCA B pa3Horiacus B cyaebHom npaktuke. MNo-
DOOHbIE PACXOXAEHNS OOBACHSAIOTCS HE PA3/IMYHBIM TOJIKOBAHU-
€M 3aKOHa, a pa3HuLLEN B NOAXO0AE K MOMCKY PELLEHUs npu onpe-
nenexHbix obctoaTenbctBax. OHM 0OYCNOBNEHbI TEM, YTO KOHC-
TUTYUMOHHbIE Cyapbl 0683aHbl COB0AATb HALMOHANIbHY KOHCTU-
TYUMIO M HaUMOHasbHbIE NHTEPECHI, KOTOPbIE NMPUBOAAT K HEC-
KOJIbKO MHOW OLIEHKE OnpeaenieHHbIXx 00CcToATeNbLCTB. MogobHas
HaumoHanbHas nepcnekTmea otcytcTByeT Yy ECIMY, n B HEKOTOPbIX
PELLEHUsX, CNeaoBaTeibHO, BO3HMKAIOT 3aMETHbIE pa3Hornacus.

MoabIToXKMBas BbilLecka3aHHOE, cnegyeT OTMETUTb, YTO pac-
XOXAEHNS HabNOAIOTCA NpexXae BCEro B Ciyvasx, Koraa y4uThbl-
BaHMe €BPOMNENCKON CynebHOM MpPakTUKXW HEBO3MOXHO B CUIY
KOHCTUTYLIMOHHOIO nNpaBa. KOHCTUTYLMOHHbIE CyAbl FOCYAApPCTB -
yneHoB EC poknaabiBaloT 06 OTAENbHBLIX MPUMeEpPax pa3Hornacuii
B cyAebHOIN NpakTuke OTHOCUTENIbHO OCHOBOMONAraloLWmMxX MpPuH-
LMMNOB, B YaCTHOCTU, B OTHOLLUEHUM NpuopuTeTa npasa EC Hap Ha-
uMoHanbHom koHcTuTyumen. Cyn EC ncxoamt U3 BepXOBEHCTBA
npaea EC Hapg KOHCTUTYUMSIMU FOCYAAPCTB-YIEHOB, B TO BPEMS
KaK KOHCTUTYLMOHHbIE CyAbl, XOTS U MPUHUMAIOT NPUHLLMN BEPXO-
BeHcTBa npaea EC Hag 0ObIKHOBEHHBLIMU HALIMOHANIbHBIMMK 3aKO-
HaMW, HO He Had, KOHCTUTyumen. B otnmnune ot Cyaa EC 3Tn KOHC-
TUTYUMOHHbIE CYAbl HE MPUHUMAOT OBLUMPHbLIM MPUOPUTET Npasa
EC Hag HaumMoHanbHbIM KOHCTUTYLIMOHHBLIM MPaBOM.

g) MpaHuubl pedenyum

Peuenuunsa eBponenckon cynebHOM MnpakTuku gocTuraer
CBOUX FpaHuL, KOraa peLlleHus eBpOMNenckux CyaoB He MOryt
OblTb MCMOJIHEHBI MO MPUYMHE CYLLECTBYIOLWEro KOHCTUTYLIMOH-
HOro npaBa 1 Korga, HanpuMep, TONKOBaHNUE B COOTBETCTBUM C
MeXxayHapOoaHbIM MPaBOM Ha OCHOBaHUU MPU3HAHHbIX METOO0B
TOJIKOBAHUS U UHTEpPNpEeTaumMm KOHCTUTYUMN yxe BGonee He on-
paBaaHo.

"paHnLbl y4UTBIBAHWUS U PeLEenuum npocTynatoT 1 Torga, Kor-
0a KOHCTUTYLUMOHHbIE CyObl NMPU OnpeneneHHbIX 0O0CToATEeNb-
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CTBax NMOCPEACTBOM KOHCTUTYLIMOHHO-MPABOBbLIX COOOpaXeHui
MPUXOAAT K OAVMHAKOBbLIM UKW MOXOXWUM pesdyfibTaTaMm, YTo U eB-
ponenckne cyapl, KOTOpble onupatoTcs Ha npaBo EC nnu mexay-
HapoAHOE NpaBo.

JocTuras rpaHuvy, peuenumn nnu, CKopee, rpaHnL, roToBHOC-
TN K PELENnUMN eBPOMNENCKon cyaebHor NpakTukKn, KOHCTUTYLM-
OHHblE CyAbl CK/IOHHbI yKa3blBaTb Ha HEMPEOA0/IMMbIE OCHOBHbIE
MPUHLUMMABI KOHCTUTYLIMN, BEPXOBEHCTBO KOHCTUTYLMN WX CBOU
COBCTBEHHbIE MOSTHOMOYMS OCYLLECTBNATh Tak Ha3blIBaeMbIE "3a-
pe3epBUPOBAHHbLIE KOMMAETEHLNMN".

Mpumepbl "3ape3epBUPOBaHHbLIX KOMMETEHUMI", KOTOpbIE
OCTaBNAOT 32 COOOM HEKOTOPbIE KOHCTUTYLMOHHbIE CYAbl, MPUH-
uMnuanbHO nMpuaHaBasi OKOH4YaTenbHbI aBToputeT Cyna EC B
BOMpOCax TONIKOBaHUSA 1 NpuMeHeHus npaea EC, aBnsaoTcsa OCHO-
BOMonarawLlLmMM Npu3HakoM €BPOMNenCcKor accoumaLmm cotTpya-
HUYaLWKWX Mexay cob0oM KOHCTUTYLMOHHBLIX CyaoB. 3a nocnen-
HMe roapl BANsIHME OrOBOPOK ultra-vires, OroBOPOK OTHOCUTESNTbHO
HaUMOHaNbHON NAEHTUYHOCTU N ANPEDEPEHLIMPOBAHHOIO HOP-
MOKOHTPOS B cpepe OCHOBHbIX NMpaB 1 cBOOOA, Ha B3AMMOOTHO-
LLIEHNS MeXAY €BPONENCKUMUN U KOHCTUTYLIMOHHBbIMU CyAaMn Ha-
XOANOCh TaKXe B LLIEHTPE AMCKYCCUN BOKPY FPaHNL, KOMMAETEH-
LM,

2. BaaumopgelcTBue Mexay KOHCTUTYLIMOHHbIMU
cyaamm

Bsanmopeiicteue B cynebHOM NpakTuke OTAeNbHbIX KOHCTU-
TYUMOHHBIX CY[I0B YCTAHOBUTb OOJIEE CNIOXHO 1 OHO TakKKe MEHee
3HauMTenbHO. Bonee TOro, OHo onpepensieTcs PSOOM 0COObIX
pervoHanbHbIx GakTopoB. B To Bpems kak BrnioTb Ao 1980-x ro-
0OB He Habnoganocb AOCTOMHOIO YNOMUWHAHUS BO3OENCTBUS
PELIEHUN KOHCTUTYLUMOHHBLIX CYAOB APYr Ha Apyra, B3auMHOe
BNIMSIHME KOHCTUTYLIMOHHbIX cyaoB ¢ Havana 1990-x romos cy-
LWECTBEHHO ycununock. MNpexae 4em nepentn K aHanmady cy-
nebHoM NpakTuKn, cneayeT YNOMSHYTb O BAUSHUM HA KOHCTUTY-
LLMOHHOM YPOBHE, B YaCTHOCTU, NPU BHEAPEHUU PA3NINYHbIX MO-
nenen KOHCTUTYLMOHHOIo npaBocyaus. PelieHne o npuHaTmn
onpeneneHHon MoAenn KOHCTUTYLMOHHOro npasocyausa 6na-
ronpuUATCTBYET NPOLECCY peuenumm Ha MexrocyaapcTBEHHOM
YPOBHE.
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MpaMoe B3aMMHOE BNIUAHUE KOHCTUTYLIMOHHOW cyaebHoWn
NPakTUKX B MNPOLUIOM UMENO CBOW FPaHuLbl, KOTOPbIE, OAHAKO,
ctanu 6onee npoHMUaeMbiMn. bnarogaps yCTpaHeHMIo 93bIKO-
BbIXx ©6apbepoB, UHCTUTYLIMOHANN3UPOBAHHOMY OOMeHy cyaeb-
HbIMW MpeLeneHTaMn U perynspHbiM ABYCTOPOHHUM NEeperoBo-
pamM Mexnay KOHCTUTYLMOHHbIMM CydaMn B3aMMHOE BOCTpUATME
pa3paboTKn pasnuyHbIX peLleHunin ans oduwmx npobnem, ogHako,
B MocneaHue roabl 3Ha4UTENbHO BO3pocno. B obnacTtu obecne-
YeHWs1 OCHOBHbIX MpaB 1 CBOOOA, B paMkax yroslIoBHbIX MPOLLECCOB
B KOHCTUTYLIMOHHBIX Cydax 4acTo MPOBOAUTCSH CPaBHUTENbHO-
npaBoBoOl aHann3. BeibopoyHoe obpalleHne K peLeHnsam apy-
X HaUVMOHaNbHbIX KOHCTUTYLIMOHHbIX CY0B NO3BOMSET OTAENb-
HbIM cygam pa3paboTaTb eAMHbIN EBPOMNENCKMIA CTaHAapPT U UC-
Nnosb30BaTb ero, B CBOIO 04Yepeapb, A NoAKPenieHns COOCTBEH-
HbIX peLlueHnin. CpaBHEHME C PeLUeHUAMM OPYrnX HauyOHaNbHbIX
KOHCTUTYUMOHHBIX CyJOB B €BPOMNENCKOM NPaBOBOM MPOCTPaH-
CTBE MO0 Obl NPUBECTU K BONEE BICOKOMY YPOBHIO MPU3HAHUS
pPEeLLUEeHUN KOHCTUTYLIMOHHbIX CY0B.

MHoOro4YncneHHble cyapl NOATBEPXKAAKT, YTO CCbINAOTCA Ha
peLleHns 3apybeXHbiX KOHCTUTYLMOHHbIX cyaoB. B otyeTe Pe-
nepanbHoro KoHctutyumoHHoro Cyna NepmaHum nog4yepknBaeT-
Csl, 4TO oBpaLLeHNE K MEXOYHAPOOHbIM CYAEOHbIM PELLEHUSIM HE
TOMbKO MNyTEM MPAMOro LMTUPOBAHUSA, HO U MYTEM BKHOHEHUS
apPryMeHToB 13 3apyOeXHbIX KOHLIeNLMi B COOCTBEHHOE 0OOCHO-
BaHME pPELLUEHUNS ABNSIETCS BblpaXeHMeM CyaebHOl He3aBuCU-
MOCTMW.

Bo MHOrux cnyyasx BNnsiHME 3apyObeHbIX CyA0B Ha KOHCTU-
TYUMOHHYIO CYAEOHYIO NPaKTUKY CTAHOBUTCS 3aMETHbIM MO KONU-
yecTBy umTaT. OgHaKko elle Yalle 3apybexxHasi KOHCTUTYLIMOHHAas
npeueneHTHas npakTmka UCnosib3yeTcs Npu NoaroTOBKE pelle-
HWIA. Takum 06pa3oM, YacToTa CCbIIOK KOHCTUTYLIMOHHBIX CYO0B
OpYyr Ha opyra pacTeT, XOTS 3TO He NPOCNEeXVBaeTCs B TEKCTE pe-
weHus. N ecnn pelwieHne 3apybexHoro KOHCTUTYLIMOHHOMO cyaa
BbIHOCUTCSI HAKaHyHE NPUHATMSA COOCTBEHHOIO peLLleHus, TO yKa-
3aHWE Ha HEro CYNTAETCH USNULLHUM.

YkasaHue Ha 3apyObexHyio CyaebHyio NpakTUKy Unu Nullb
obpalleHne K Hel B NpenaBepumn npuUHATUS cOOCTBEHHOrO pe-
LEHUS CAYXXUT A1 WITIOCTPaLMN Pas3fiMyHbIX CTpaTeruin pelue-
HUS NPoBNeMbl 1 TeM caMbiM 06ner4aeT NPUHATUE peLleHus.




Koucrurynmonnoe MPABOCYAUE - 2(64) 14

Bonee TOro, B 0COObLIX MHEHUSAX MO PELUEHUSIM KOHCTUTYLM-
OHHOro cyna 4acToO ykasblBaeTcs Ha 3apybexHyto cynebHyio
NpakTuky. HekoTopble KOHCTUTYLIMOHHbIE CyAbl pacCcMaTpuBaloT
PELUEHNS, BbIHECEHHbIE OPYrMMU KOHCTUTYLIMOHHLIMU CygamMun B
EBpone, B pamMkax cpaBHUTENbHOro aHann3a. OCHOBbIBAsSICb Ha
NoAoOHbIX ONUCAHUSX, KOTOPbIE YAaCcTO OrpaHMYMBalOTCA OOHUM
NWb KpaTkMM 0030pOM, OHU BbipabaTtbiBalOT "eBPOMNEenCcKuii
cTaHOapT" coBnagalollen cynebHoM NpakTukKM C Lenblo noa-
LEepPXKU CBOel COOCTBEHHOM apryMmeHTaumn. 3apybexHas KOHC-
TUTYUMOHHAs npakTuka, Kak npaBuiio, He MPUBIEKaeTCs B ka-
4YecTBE CaMOCTOSATENIbHOINO apryMeHTa unn MMEIOLEro peLuato-
Lee 3Ha4YeHne NCTOYHMKA, a MCMONb3YETCS C LUenbio noakpenne-
HUS Pe3yNbTaToB, KOTOPbIE ObIIN OOCTUMHYTbLI C MOMOLLLIO APY-
rmx aprymMmeHToB. HenpenoxHbiM YCIOBMEM A1 MPUBJIEYEHNS 3a-
pybexxHon cynebHOoM NpakTukn SBASIeTCA CONOCTaBUMOCTb MaTe-
pUn N METOAMYECKMX NOAXOO0B.

OTaenbHble HaUMOHasbHbIE A0KNaAbl YKa3blBaOT HA M1aBHbIE
chepbl COTPYOAHNYECTBA, a TakKe Ha YCI0BUSA, BnaronpuaTcTBy-
jowme 0OMeHy MHEHUSIMU MEXAY KOHCTUTYLMOHHLIMU CyOamMu.
O6wnii 93bIK UrpaeT posib NLb NpU ONpeaenieHHbIX 06CTos-
TENbCTBAX. A3bIK HE MMEET 3HAYEHUS U3HAYaAIbHO B TOM Cllyyae,
€CNN He CYLLECTBYET HN OOHON APYron CTPaHbl C TEM Xe rocy-
[APCTBEHHbIM A3blkOM. OAHAKO AN MHOMMX KOHCTUTYLMOHHBIX
CYO0B Hanmune o0LLEro A3blka He IBNSIETCS CYLLLECTBEHHbLIM KpU-
TepuemM. B MHOroUMCNEHHbIX HALUMOHANbHbBIX A0K1aax 13bIKOBOE
NMPOCTPAHCTBO SIBASIETCS OOHUM U3 HECKOJIbKUX KPUTEPUEB NPU
BblIOOpE 3apybexxHown cynebHOoW NpakTUKM, KOTOPYIO NMpeacTouT
y4eCTb. B HeKkoTOopbIX Clydyasx KpUTEpPUA OOLLErO SI3bIKOBOrO
NMPOCTPaAHCTBA paccMaTpuBaeTCs Ha BTOPOM MECTE Mocne Kpu-
Tepus 0OLLMX NPaBOBbLIX TPAAMUMI, XOTS 06a KpUTEPUS 4acTo ne-
peKpbIBAOTCS.

HamHoro BaxHee, 4eM a3blkoBasi 61M30CTb, NPeaACcTaBNsAeT-
CS1 COMOCTaBUMOCTb KOHCTUTYLIMOHHbLIX CUCTEM, OOCTOATENBLCTB
nena n nogHATbIX PUANYECKMX BOMPOCOB. Ha ocHoBe aTux na-
paMeTpOoB NMPOUCXOANT BbIOOP Mognexallen y4uTbiBaHUIO 3apy-
BEeXHOM NpaKkTUKN.

Bo MHOrmMx HaumoHanbHbIX goknagax denepanbHbii KOHCTU-
TyumoHHbln Cyn, F'epmaHMn ykasbliBaeTcsl B Ka4yecTBe Haubonee
4acTO UMTUPYEMOIO MHOCTPAHHOIO KOHCTUTYLIMOHHOIO CcyAa, He-
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3aBUCMMO OT PErvoHabHbIX U A3bIKOBbIX GaKTOPOB, B 0COOEH-
HOCTU B Aenax, kacatoLMXCsl OCHOBHbIX NpaB 1 cBobo..

MoMMMO ONMCaHHOW Bbillle COCPEAOTOYEHHOCTM HA BOMpPO-
cax, CBA3aHHbIX C OCHOBHbIMUW NpaBamMu U cBOOOOAMU, CNOXHO
BbISIBUTb 0COObIe 06/1aCTM NpaBa, B KOTOPbIX KOHCTUTYLIMOHHbIE
cyabl NPEUMYLLLIECTBEHHO CKJIOHHbI OOpallaTbCs K pPeLlleHUsaM
APYrnx eBPONenckmnx KOHCTUTYLIMOHHbIX Cya0B. KOHCTUTYLUMOH-
Hbl€ CyAbl U3 CTPAH Ha APYrMX KOHTUHEHTaxX UUTUPYIOTCS InLlb B
NCKJTIOUYNTENbHBIX Cyvasix; HanboJsiee 4acTo CCbUIKM AenarTcs
Ha pelleHus BepxosHoro Cyna CLLA.

Kpome npsamMbix GOopM COTPYAHNYECTBA MeXAY KOHCTUTYLINOH-
HbIMW CcygamMu HabnaaeTcsa Takke KOCBEHHOE B3aMMOAENCTBME.
KOHCTUTYLIMOHHbIE CyObl B 3HAYNTENbHOM CTeneHn oboraiualoT v
cyaebHYyI0 NPaKTUKY CYO0B €BPOMNENCcKoro ypoBHs. HaumoHanbHble
pelieHus B cpepe O0KTPUHbI NyOIMYHOro npaBsa, B 0COOEHHOCTU B
OTHOLLEHNN OCHOBHbIX NPaB 1 cBOOOA, CTAHOBATCS 00pasL/OoM Asis
eBponenckux peLueHunii. M ecnn noaobHble HaLMOHaNbHbIE peLle-
HMSA NPOHMKAIOT B €BPOMNENCKY0 CyaeOHy0 NpakTuKy 1 3aTemM Mpo-
NCXOOUT PeLIEnLUMst EBPOMNENCKOon CyaebHOM NpakTKM B APYrnx ro-
CydapcTBax, TO B 9TOM TakXe 3aK/t04aeTCsl B3aMMOOENCTBME MEX-
0y KOHCTUTYLIMOHHbLIMW CyaamMu, NpuyemM eBponenckmne cyabl nrpa-
0T B HEM POJib CBA3YIOLLErO 3BEHA U KaTtanmaaTopa OgHOBPEMEH-
Ho. Takmm 00Opa3oM, COTPYAHMHECTBO KOHCTUTYLMOHHBLIX CYOOB
Mexay CoOOW OCYLLUECTBASETCS ONOCPenoBaHHO, "OKOJbHbIM My-
Tem", yepes cyaebHyo NPaKTVKy eBPONECKUX Cya0B.

CoTpYyOHMYECTBO MEXAY KOHCTUTYLMOHHbIMUY CyJaMun He UC-
YepnbIBAeTCS B3aMMHOWM peuenuuen peweHnin. CnegyeT Takxke
MPUHATbL BO BHUMAHME U apyrne popmbl COTpyaHmnyecTsa. MHo-
rOCTOPOHHWE U ABYCTOPOHHME KOHPEPEHLMM CNyXaT Npu 3TOM
o0bMeHy MHPOopMaLMen 1 ONbITOM TOYHO Tak Xe, Kak 1 NepeBoa, 1
npenocTaBfieHME B pacrnopsiXeHne peLlleHnin HauMoHasbHbIX Cy-
noB B 6a3ax AaHHbIX B IHTepHeTe, 4ToObl 00NeriynTb K HUM O0C-
TYyN AOPYrMx HauMOHaNbHbIX KOHCTUTYLIMOHHBLIX cynoB. B 60nb-
LUNHCTBE CNy4aeB TPYAHO YCTAHOBUTb 0COOOE B3aMMHOE BNUSI-
HMEe B OTAENIbHOM PELUEHUN, OAHAKO MEXOYHAPOAHbIE KOHTAKTbI
COOENCTBYIOT HEMNPEPBLIBHOMY B3aMOAENCTBUIO.

B OONbLUMHCTBE HaLMOHAasbHbLIX O0K1aO0B NPUBOAATCS pa3-
NNYHbIE POPMBbI COTPYAHNYECTBA MEXAY KOHCTUTYLIMOHHBbIMU Cyaa-
MU. Haule Bcero ynoMmHarTCst KOHDepeHUMn, ABYCTOPOHHME 3KC-
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nepTHbIE NEPErOBOPbI 1, B KAYECTBE NPOMEXYTOHHOM (POPMbI, KOH-
depeHLMN MeHbLLErO MacluTaba 1 BCTPeYM C ABYMS U HECKOJTb-
KUMK 3apybexxHbIMKU cyaamun. Jpyrumm popmamm COTpyaHNYECTBa
ABNSOTCA ABYCTOPOHHWE cornalleHus 06 obMeHe, BU3UTLI U CTa-
XUPOBKN HAYYHbIX COTPYAHUKOB B 3apYyOEXHbIX KOHCTUTYLIMOHHBLIX
Cy[ax Uiv B €BPOMENCKNX BbICLLMX Cyaax, HedopmMasbHble 0OMEHbI
nHdopMaLmen (BKItoYas HaydHble KOHDEPEHLMIN), YIEHCTBO B Be-
HEeLMaHCKON KOMUCCUW, YIEHCTBO B accoumaumsax KOHCTUTYLIMOH-
HbIX CYO0B, COBMECTHblE MybAMKauun, CpaBHUTESIbHO-MPABOBbLIE
aHann3bl N 9KCNEepTU3bl CEKPETApMaToB, opuumanbHble BU3UTHI, a
Takke NepeBoabl PELLEHUIA, AOCTYMHbIE B PEXMME OHNaMH.

3. BsaumopeincTBue Mmexay eBponemnckumm cyaamm

a) VicxogHasi cutyaums

Bsanmopernicteme mexay cynebHom npaktukon ECMNY u Cy-
na EBponenckoro cowsa kKacaeTcs KOHCTUTYLMOHHbIX CYyOoB
NNLWb KpaeM 1 KOCBEHHO. [ng rocypnapcTs - 4yneHoB CoseTa EB-
ponbl n EKMY, He aBnsowmxca YyneHamn EBponenckoro cotosa,
BOMpOC 0 cnepoBaHum cynedbHon npaktuke Cyna EC He BO3HMKA-
eT BooOLWe wunm xe npuobpeTaeT COBCEM MHYIO MEPCNEKTUBY.
[lns aTnx rocyaapcTB BCTAeT BONPOC O NEMMTUMHOCTM NpUBeYye-
Hua npaBa EC ona tonkoBaHusa EKIMY.

Beuay T0ro, 4to B 4AHHOW KOH(EPEHLMN KOHCTUTYLIMOHHbIX
Cy[oOB y4acTBylOT 0bBa eBponerckux cyna, npencraBnseTcs
YMECTHbIM 00CYAUTb B3aMMOAENCTBME MeXAY 3TMMU cygaMn u
nocneacTBua Ans cyaebHom NpakTukm KOHCTUTYLIMOHHbIX CYAO0B.

b) CyuiecTByrolume n yCuanBarLmMecss B3auMOOTHOLLIEHUS
mexnay ECIY n Cynom EC

Ha ¢oHe aBonouumn HopMaTUBHO-NPaBoBOM 6a3sbl, GopmMuU-
pyemon [loroBopamu, B HaCTHOCTU, B 06/1aCTM OCHOBHbIX NpaB U
cB00OOA, OT XapTun OCHOBHbIX MPaB U ee I0PUANYECKOro 3akper-
nexHns B JInccaboHCKOM [OroBOpPE UCXOOUT BaXKHbIA MMMYSbC
ons Blaumogpgenctena mexay ECIMY n Cynom EC. Yxe cerogHs
ECIMY n Cyn EC perynsapHo uutupytoT apyr apyra. ECIMY nenonb-
3yeT XapTuUIO0 OCHOBHbIX MpaB AJis 3BOJIIOLMOHHOIO TOJIKOBAHUS
npae, N3N0XeHHbIX B KOHBEHLMM, TOYHO Tak Xe, kak n Cya EC, B
CBOIO OYepenp, CcbulaeTcsa Ha cynebHyto npaktuky ECMY He
TONIbKO AN ONpefeneHus cogepXaHus obLmx NpUHUMNOB npa-
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Ba, HO M C HeAABHUX MOP A/ MHTepPnpeTaLmMnm OCHOBHbIX Mpas,
3akpenseHHbix B XapTun. HepaBHsAs cynebHas npaktuka EBpo-
nemnckoro cyga no npaesam vyenoseka u Cyaa EBponerickoro coto-
3a yXXe NnokasbIBaeT, YTO NepBble NpM3Haky B3aMMHOM peLenumm
HenpepbIBHO YCUINBAKOTCS.

B TO e Bpems npegnonaraeTcs, B CBOIO o4epeb, U BINSHUE
KOHCTUTYLIMOHHbIX cygoB Ha Cyn EC, koTopoe ocylecTBisieTcs
onocpenoBaHHoO, Yepea noctaHosneHna ECIMY. NocnegHuin yacto
NCMOSIb3YET MHCTPYMEHT T. H. "KOHCEHCYCa TOJIKOBaHMS" NMpu UH-
TepnpeTaumm KoHBeHumn, npmberas npu 3ToM K cyaebHom npak-
TUKE HaUMOHasIbHbIX KOHCTUTYLMOHHBLIX cynoB. WTak, Ha cyneob-
Hyto npakTuky ECMNY okasbiBaeT BAUSIHME M cyaebHas npakTuka
KOHCTUTYLIMOHHbIX cyaoB. M ecnn Cyn EC, B cBOIO 04epenb, obpa-
waeTca K npeueaeHTHon npaktmuke ECIMY, To npucyTcTBYET 3Ha-
YNTENbHOE BNSHUE KOHCTUTYLMOHHBIX CyA0B Ha pelweHus Cyna
EC. Oxunpaetcs, 4To ganbHenwee pa3sutmne JoroBopos B Ka4ecT-
Be HOpMaTUBHO-NpaBoBol 6a3bl kak ana EKMY, Tak u ana Eepo-
nerckoro cot3aa elle 6onee ycunuT aTy TeHOEHLMIO.

c) Status quo: oTcyTCTBUE B/INSIHNSI HA KOHCTUTYLIMOHHBIE CY/bl

MoyTn BCe HauMOHaNbHblE AOKNaAbl KOHCTATMPYIOT, YTO B3a-
MMOLENCTBME MeEXOY €BPOMNENCcKMMM cydamMu NpakTUYecKn He
OKa3blBa€T HEMOCPEACTBEHHOIO BANSAHUSA HA KOHCTUTYLIMOHHbIE
cyOpbl. BONbWMHCTBO CynoB He OBHAPYXWUIM Kakoro-imbo BO3-
0encTBusa cyaebHom NpakTUKM KOHCTUTYLIMOHHbIX CY0B Ha B3aun-
MOAENCTBME MeXOy eBPONENCKUMIN CyaaMmn Ha AaHHbBIA MOMEHT,
W Xe He BUOAT BO3MOXHOCTEN A1 NoA0OHOro BAnsH1S. MHo-
rme cynopl npennonaratT, YTO BANSIHME pa3Horiacuin B cyaebHom
npakTuke mMexny eBpornenckuMn cygamm Ha KOHCTUTYLMOHHbIE
cyOpbl BMOJSIHE BO3MOXHO UM OXM1OaeMo B OyayLLEM.

HekoTopble KOHCTUTYLIMOHHbIE CyObl NMPUAEPXMBAIOTCH MHe-
HWs, 4To cyaebHas npakTmka Cyna EC BnmseT Ha cyaebHyto npak-
TUKY HAUMOHasbHbIX KOHCTUTYLIMOHHbIX CY0B HE3aBUCUMMO OT TO-
ro, umtmpytotcs nu pewweHms Cyna EC B npaktuke ECIMY; oHM cumn-
TaloT, YTO HET HEOOXOAMMOCTM B TOM, 4TOObLI ECIMY peunnupoBan
peweHuns Cyaa EC, Tak kak KOHCTUTYLMOHHBIN Cy4, CaMOCTOSTE N b-
HO yumTbiBaeT nocTtaHosneHns Cyna EC B cBOMX peLLeHUsIX.

Oxunpaetcs, 4To nNpencTosilme nameHeHns B Jlorosopax 6y-
OyT UMeTb npeackasyemMble NocNeacTBUS Ha B3aMMOOTHOLLEHUS
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MeXay KOHCTUTYLIMOHHBIMU CydaMn U €BPOMNenckMMn cygamu.
Mpennonaraetcs, 4To BAUsiHMe ccbinok ECIMY Ha Cyn EC n Ha cy-
neOHyl0 NPakTUKy KOHCTUTYLMOHHOIO Cyda BO3MOXHO Nlb B
TOM chny4ae, ecnm ob6CTOoATENbCTBA Aena conocTaBuMbl C 0OCTO-
ATEeNbCTBAMU Aena, paccMaTpPMBaeMOro HaUuyoHasIbHbIM KOHCTU-
TYLMOHHbBIM CYOOM.

d) [lNpumepbl BO3AEVICTBUS HA KOHCTUTYLIMOHHBIE CYbl

C uenbto onpepeneHns npenenoB KOHCTUTYLMOHHO-NPaBo-
BOro KOHTpons B ob6nacTtu npaea EC HekoTopble CyOpl CCbinatoT-
ca Ha noctaHoBneHne ECIMY no pmeny "bocdopyc anpyana”
(Bosphorus). KOHCTUTYUWOHHBIN TpubyHan onbwu, umMTupys
peweHne ECIY, npyHMMaeT onpoBepXMMYIO Npe3ymMmnumio o6
3KBMBANEHTHOCTM CTAHOAPTOR 3aLLMUTLI OCHOBHbIX MPaB 1 cBOGOA,
EBponenckoro cotsa n KoHctutyuum Monbwm 1 ocTaBnseT 3a
co60ol nnLb NpaBo NPUHATUS pellenus ultra vires. KoHCTUTyum-
OHHbIV Cya Yewickor Pecnybnuku ccblnaeTcs Ha NnoCTaHOBNEHUS
no aeny "bocdopyc anpyans” (Bosphorus) ¢ uenbio onucaHms u
noaKpensieHns JonycTMMOro Ha AaHHblA MOMEHT Npennonoxe-
HUS O PaBHOLEHHOCTU 3alUUTbl OCHOBHbLIX MpaB M CBOOOA, Ha
ypoBHe EC 1 ypoBHS 3aLLuUTbl OCHOBHbIX NMpaB 1 cBOOOM, B COOT-
BETCTBUWN C KOHCTUTYLIMOHHbLIM NPaBoM Yexuu.

Mpumepbl BANSHUSA CCbINOK Ha cyaebHyto npaktuky Cyna EC
WM NpaBa, 3aKkpereHHble B XapTnu OCHOBHbIX MNPaB, B TONIKOBa-
Hun EKIMY Ha KOHCTUTYLUMOHHOE Cya0npPOn3BOACTBO BCTPEYAIOT-
cs npexnae Bcero B 06/1actTu cyaebHbiX rapaHTuii.

e) lMpucoeanHenne EC k EKIY n KOHCTUTYLIMOHHOE NpaBo-
cyane

B Heckonbknx HauMOHasbHbIX A0KAagax NpenycMOTpPeEHHoe
npucoeamHeHne EBponenckoro coto3da K EBponenckom KOHBEH-
UMM NO npaBaM 4YesioBeka paccMaTpuBaeTCs Kak BaXKHbI aTan,
CMOCOOCTBYOLWMIA YKPEMNIEHUIO B3AMMOOENCTBUS HA BCEX YPOB-
HAX IOCTULMKN. B HEKOTOPbLIX HALMOHANbHbIX A4OKIa4ax BblCKa3bl-
BaeTCs NPeanosioKEHNE O TOM, HTO KOHCTUTYLIMOHHOE NpaBoCy-
OMe OKaXeT BNMsIHME Ha B3auMOOTHoLeHus mexay Cyaom EC m
ECIMY nocne npucoeanHeHns EBponeinckoro coto3a k EKMY.

B ueHTpe BHMMaHUSA HaxOAUTCS BOMPOC O BO3OENCTBUM
KOHCTUTYLIMOHHO-NPaBOBOro O0pOpMIEHNS MexaHu3Ma npaBo-
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BOW 3alMThl HA EBPOMENCKOM YPOBHE nocsne npucoeamHenuns EC
Kk EKIMY. B yacTHOCTK, cCneayeTt 3a0atbCsi BOMPOCOM O TOM, Kako-
Bbl OyaoyT NOCNeacTBMS A1 KOHCTUTYLIMOHHbIX CYAOB, €CNn pe-
weHus Cypa EC 6yayt nopsepratbCa KOHTPOJIIO CO CTOPOHbLI
Ctpacbyprckoro Cyna.

BoO3HMKalOT, B HaCTHOCTW, BOMPOChI, KAacaloLNECs BHYTPUrO-
CyOdapCTBEHHOro AENCTBUS T. H. "MexaHn3ma cooTBeTumka" (co-
respondent mechanism). HesacHO Takxe 1 To, Kakum 06pa3om
OyoeT ocyllecTBNATbLCA npeasapuTenbHan oueHka Cyoom EC B
cooTBeTcTBUM cO cT. 3 (VI) npoekTa Aorosopa 0 NPUCOeaMHEHNN,
cornacHo npaey EC.

f) [lnBepreHummn yn KOHBEPreHummn

Cnepyowmii acnekT, KOTOPbIA CNeayeT U3y4mTb B paMKax Te-
Mbl KOHrpecca, kacaeTcs BANSHUS Pa3HOrnacuii B peLLEHUsIX eB-
POMENCKMX CyaoB Ha CyaeOHY MPakTUKy KOHCTUTYLMOHHbIX CY-
00B. MHOro4YMCcneHHbIE Cyabl HE YCMAaTPMBAIOT Kakoro-1mbo Bavs-
HUs pasHornacuin B cynedHoi npaktuke Cynoa EC n ECIMY, yka3sbl-
Bas Ha TO, 4TO EBpOCOI03 elle agaxe He npucoeamHuncsa Kk EKMY.
pyrve cyobl npegnonaratoT, YTO NOCAeaCTBUSA ANt KOHCTUTYLUM-
OHHbIX CYA0B BYyAyT OTCYTCTBOBATbL UM CBEAEHbI 0 MUHUMYMA.

g) MNpetognumnansHas npoueaypa

Hanbonee cuibHbIM MHCTPYMEHTOM O/ B3aUMOOENCTBUS
ansaeTcs c1. 267 AMDEC, B KOTOPOI cOAEpXNTCA peKkoMeHaaLms
ONs HaUMOHAaNbHOro cyaa npu onpeaeneHHbiX 00CTOATENbCTBAX
0 pasgenenun Tpyaa ¢ Cyoom EC. B wacTtHoCcTU, npeloguuyarnb-
Haa npoueaypa npenocTaBngeT KOHCTUTYLIMOHHBIM CydamM BO3-
MOXHOCTb COTPYyaAHU4YecTBa B pamMmkax amanora ¢ Cyaoom EC. lNpe-
toauumanbHbIi 3anpoc B Cyn EC, ogHako, HUKOMM 00pasoM He
NMPOTUBOPEYUT POSIM KOHCTUTYLIMOHHbBIX CY0B.

HecMoTps Ha BbllleckasaHHOe, BCe OCTaslbHble Cyabl COOT-
BETCTBYIOLLEro rocygapcrtea Bnpase obpatutbes B Cyn EBpo-
Nenckoro cotsa 1 NpeacTaBuUTb, cornacHo cT. 267 OPEC, Ha
paccMOTpeHne B npetanumanbHOM Nnopsiike BONPOCHI, Kacato-
wmecs TonkoBaHua [oroBopoB, a TakXe AENCTBUTENbHOCTU U
TONKOBAHUS OENCTBUIA OPraHoB, YH4PEexXaeHn 1 Npoymx nogpas-
nenenunn EC, ecnn cyn cuuTtaeT, 4TO NpeapapuTenbHOe nocTa-
HOBJIEHME HEOOX0AUMO A/ BbIHECEHUSI COOCTBEHHOIO pPeLleHus.
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Hn paspeneHne NonHOMOYMIA Mexay aAMUHUCTPATUBHBLIM U
KOHCTUTYLIMOHHbIM NPaBOCYANEM NPU NPOBEPKE 3aKOHHOCTU af-
MWHUCTPATUBHBIX U CYAEOHbIX PELLUEHUA, HU CPEeaoTo4YMEe HOPMO-
KOHTPONS B pyKax KOHCTUTYLUMOHHOIO Cyaa He NpoTMBOpeYarT Ta-
KM 00paLLeHNsaM.,

KOHCTUTYLMOHHbI HOPMOKOHTPO/b 1 NPEanLIMaNbHbIE 3an-
pochkl B Cyn EC moryT cocywectBoBaTh. Kak yctaHoBun Cyan EC B
pamMkax npouenypsbl question preliminaries de constitutionnalite, B
CBS131 C NPOBEPKOI KOHCTUTYLIMOHHOCTW 3aKoHa BO PpaHLy3ckom
Pecnybnuke no BHeapeHuto aupektmebl EC cT. 267 ADEC He npo-
TUBOPEYUT NPOMEXYTOHHOM NpoLeaype KOHCTUTYLIMOHHOIO KOHT-
pONs 3aKOHOB, €CNU OpYyrve Cyapl - CTOPOHbI MPOLLEcca MMEKOT
npaBo B Ntoboe BpeMs (aaxe nociie 3aBepLUeHUsT MPOMEXYTOY-
HOW Npoueaypbl) HaNpPaBUTb NMpelanLManbHbIA 3anpoc no nobdo-
My BOMPOCY, KOTOPbIA OHM CYNTAOT HEOOXOANUMBIM, MPUHATHL JIt0-
Oyto HeobxoaMyto Mepy Mo NpeaocTaBNeHUO NpeaBapuUTEsbHOMN
cynebHO 3aLmMThbl, @ MO OKOHYaHUKM NMPOMEXYTOYHOM NpoLeaypbl
- OCTaBUTb 6€3 NPUMEHEHNS MEPY, KOTOPYKO OHU COYTYT MPOTUBO-
peyvawlen npasy EC. OgHako BaxxHO To, 4ToObl Cya EBponenckoro
COl03a HEe NLLIANCS BOSMOXHOCTWN OCYLLLECTBASATbL MPOBEPKY BTO-
PUYHOrO npaBa Ha ero COOTBETCTBME NEPBUYHOMY MpaBy 1 Xap-
TNKW, NpUPaBHEHHON K paHry JoroBopos.

M3 oTaenbHbIX HALMOHANbHbIX AOKNa00B CNEAYET, YTO HEKOTO-
pble cyapl paccMatpusatoT ananor mexay Cynom EC v ECIMM B ka-
4eCTBE BO3MOXHOCTU AOCTUYb MOBbILLEHMSI NPABOBOM ONpeneseH-
HOCTM NyTEM €AMHO0bpa3HbIX peLleHnia. Mo nx MHeHwo, bnaroga-
PS HaCTbIM KOHTaKTaM HaLMOHAIbHBIX 1 €BPOMENCKMX CYA0B MeXAyY
C0o0O0 NPOMCXOAUT B3aMMHOE BIUSIHUE OPYr Ha Apyra, Y4To, B CBOO
oyepenp, 0OYyCNOBNMBAET €AMHbIM NOOXond B 3alMTE OCHOBHbIX
npas 1 ceobon B EBpone; 310, B KOHEYHOM UTOre, BEAET K rapMOHU-
3aumm cyagebHoM NPaKTUKU NO LEHTPaTbHLIM BOMPOCaM OCHOBHbIX
npas 1 ceBoboA,. Tak, KOCBEHHOE BAVSIHNE HALIMOHANbHbIX KOHCTUTY-
LIMOHHbIX CY0B Ha EBPOMNENCKOM YPOBHE MOXET ObITb YCMOTPEHO U
B TOM, 4YTO ObIBLUME HALMOHA/bHbIE CYAbW NMPUBHOCSAT CBOW OMbIT B
€BPOMNenckne Cyabl, BCNEACTBNE YErO HALMOHASbHbIE KOHLIEMLMN
HaXOOAT CBOE OTPaXeHue B CyaebHOMN NpakTUKe eBPOMnenckmx cy-
noB. Taknm obpasom, cnegoBaHme peweHnsam ECIMY koHcTuTyum-
OHHbIMM CyaMn MOXET HEMOCPEeOCTBEHHO MOBMEYb 3a COOO TO,
yTo Cyn EC 6yneT ckoHeH NpuHATL aprymeHTaumio ECMNY.

XVI KoHrpecc KoHdepeHUnn eBponenckmx KOHCTUTYLMOHHbIX Cy00B

General report
and outline of main issues

Christoph Grabenwarter

Member of the Constitutional Court
of the Republic of Austria

The Co-operation of Constitutional Courts
in Europe - Current Situation and Perspectives

The General Report is based on a three-part questionnaire,
which 41 courts responded to in their national reports. For a vari-
ety of reasons, the responses to the individual questions differ in
their degrees of detail; by way of introduction, three of these rea-
sons are briefly referred to below.

First of all, differences in the scope of jurisdiction account for
differences in the format and intensity of co-operation. Second,
answers to the third group of questions are bound to be less
extensive, as these questions are of marginal relevance t o the
jurisprudence of the constitutional courts. The third reason to be
mentioned in this context is that only 28 Member States of the
Council of Europe and Contracting Parties to the European
Convention on Fluman Rights are also Member States of the
European Union, which means that the question of the relation-
ship between the jurisprudence of the European Court of Fluman
Rights and the Court of Justice of the European Union raised
under the heading of the third sub-theme only arises for courts of
this group of states.

This brief outline, which follows the structure of the national
reports, summarises the most important results presented in
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much greater detail in the extensive version of the General Report
to be published in the Congress Proceedings together with the
national reports.

1. Interactions between constitutional law

and European law

a) Constitutional framework

All national reports converge in stating that today constitu-
tional courts are no longer limited to the interpretation of national
constitutional law in isolation. For a variety of reasons, the impact
of European law on national constitutional law, as well as the inter-
actions between European law and national law, has increased in
recent years. This holds, above all, for the area of fundamental
rights, but it also applies to other aspects of constitutional law
determined or influenced by international conventions at regional
level, particularly conventions concluded within the framework of
the Council of Europe.

For the constitutional courts of the Member States of the
European Union, Union law is the primary factor of influence. In a
number of states, the primacy of Union law and its direct applica-
bility constitute the decisive factors in the description of the legal
obligation of constitutional courts to follow European law in their
jurisprudence.

The protection of fundamental rights, above all, is an area in
which constitutional courts are confronted not only with funda-
mental rights enshrined in the national constitution, but also with
guarantees deriving from documents of different origin and qual-
ity, the impact of which depends on the legal system concerned.
First and foremost among these documents is the European
Convention on Fluman Rights. Several courts refer to the ECFIR
as the source of international law cited most frequently in their
decisions. Almost all other courts regularly refer to the guaran-
tees of the ECFIR as well.

In a number of states, international law is not part of the stan-
dard applied by the constitutional court in the exercise of its judicial
review function. For other courts, European law and international
law do not form part of the standard applied by the constitutional
court, but national law is interpreted in conformity with European
law and international law. Numerous courts favour an interpretation
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that is open to international law and European law, i.e. they refer to
European law (regional international law and/or Union law) to sup-
port their interpretation of national legal provisions.

The German Federal Constitutional Court refers to so-called
"hinge provisions” (Scharniernormen) in the German Basic Law,
deriving from them an indirect obligation to take European and
international law into account to the extent that it supersedes, re-
shapes or influences the provisions of national law. On that basis,
the Federal Constitutional Court interprets the Basic Law as being
open to European law and to international law. This, in turn,
implies a self-imposed obligation of the court to give wide-rang-
ing regard to Union law and international law and to the decisions
handed down by the supranational and international courts called
upon to interpret such law. Thus, conflicts between international
law and national law are avoided.

Other courts refer to the fact that the national constitution
contains a commitment to the generally recognized rules of inter-
national law, thus declaring them to be an integral part of the
national legal system. Moreover, treaties under international law
have been incorporated into the national legal system of many
states. In some states, international law is part of the standard
applied by the constitutional courts in their judicial review func-
tion, which puts it on the same level as constitutional law. For a
number of constitutional courts in Member States of the
European Union, this applies to both international law and Union
law. There are numerous states in which international treaties
rank between ordinary laws and constitutional law. In several
states international treaties are directly applicable. Some consti-
tutions treat international and European instruments for the pro-
tection of human rights as special cases; the special position
allowed to such instruments varies from country to country.

There are several states in which the judicial review of Union
law or international law is explicitly excluded from the jurisdiction
of the constitutional court and/or the standards of Union law and
international law are not subject to review in proceedings before
the constitutional court.

In legal systems that allow individuals to lodge a petition with a
constitutional court, courts may refer to provisions in international
treaties. There are individual states in which it is generally taken for
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granted that all fundamental rights can be invoked before the con-
stitutional court, including those that have been implemented in
the legal system on the basis of international treaties.

b) International law and constitutional jurisdiction

Certain sources of international law are frequently referred to
in the national reports. In formal terms, the ECHR plays an out-
standing role; in several jurisdictions it enjoys constitutional or at
least quasi-constitutional rank, or it differs from ordinary laws on
account of its elevated position. The European Social Charter is
referred to by some constitutional courts. As stated in numerous
national reports, soft law, such as recommendations or resolu-
tions of Council of Europe bodies, is sometimes referred to in the
reasoning of constitutional court decisions.

The International Covenant on Civil and Political Rights
(CCPR) is frequently referred to by constitutional courts as a
source of international law, mostly in combination with other
human rights guarantees. Moreover, the ILO Conventions, the
Geneva Convention on Refugees and the UN Convention on the
Rights of the Child should be mentioned in this context. The
ECtHR also refers to the above sources of law in its jurisprudence
when pronouncing on the interpretation of a right guaranteed
under the Convention that corresponds to or, at least, resembles
the rights enshrined in these treaties.

c) Bases for consideration of European case law by consti-
tutional courts

In some states, the legally binding effect of the case law of
the European Courts derives from an explicit provision of consti-
tutional law or ordinary law. However, in the majority of states,
there is no explicit constitutional provision obliging national
courts to take the case law of the European Courts into account;
nevertheless, in some of these states the constitutional courts
consider themselves under an obligation (of a constitutional
nature in most instances) to take European case law into
account. In both cases, the constitutional courts regularly refer
to European case law. The influence of the latter is substantial,
even though such obligation has never been stated explicitly. The
majority of these courts opt for what can be qualified as "confor-
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mity interpretation”, i.e. it is their understanding that when inter-
preting national constitutional law and, possibly, ordinary law in a
spirit that is open to European law and/or open to international
law, they have to take the jurisprudence of the European court
into account.

Besides the influence based on a legal obligation, other influ-
ences of a merely factual nature can be observed. To start with,
the influence of European case law on constitutional court deci-
sions is favoured by the fact that parties to the proceedings cite
the case law of the European Courts in their reasoning. Moreover,
this influence is strengthened by constitutional court judges who
previously served as judges or legal staff members at one of the
two European Courts.

Examples of factual influences can be found in direct mutual
reactions of courts to one another, such as responses to judg-
ments of the CJEU or the ECtHR in decisions taken by a constitu-
tional court, even though such judgments may have concerned
other states.

d) Union law and the EU Charter of Fundamental Rights

The Member States of the European Union share a number of
specific features. Union law in general and the Fundamental
Rights Charter, in particular, are gaining in importance for consti-
tutional court practice in these states, even though the way in
which Union law is taken into account varies greatly.

These differences can be seen most clearly in the context of
the Fundamental Rights Charter. Taking their national constitu-
tional order as a basis, some constitutional courts do not cumula-
tively apply fundamental rights enshrined in national and European
law, but hold that either constitutional law or the Fundamental
Rights Charter is to be applied, based on the understanding that
cases that can be strictly separated; others, however, take a
cumulative approach in applying provisions of constitutional law,
international law and Union law in fundamental rights cases.

e) Mutual influences observed in jurisprudence

In many states, the jurisprudence of the constitutional courts
illustrates the extent to which European case law impacts on the
legal systems of the Member States. However, influence is also
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exercised in the opposite direction and provided for in the legal
instruments constituting the basis of European jurisprudence.

The influence of the case law of the ECtHR is strongest in
areas relating to procedural guarantees and the right to privacy
and family life. Numerous courts frequently refer to the case law
of the ECtHR on Articles 5 and 6 of the ECHR, which guarantee the
right to liberty and security and the right to a fair trial. In particu-
lar, many courts mention their reference to the criteria applied by
the ECtHR in its assessment of the independence of judges and
courts.

Individual questions relating to the guarantees under Article 8
ECHR are also frequent subjects of decisions rendered by consti-
tutional courts in the Member States.

Constitutional courts of EU Member States frequently refer to
and cite the case law of the GEU in their decisions, especially in
connection with the recognition of the fundamental principles of
Union law, such as its direct applicability and the primacy of appli-
cation.

However, many courts refer much more often to the case law
of the ECtHR than to that of the CJEU. This holds, in particular, for
constitutional courts in Central and Eastern Europe, which tend to
attribute special importance to the case law of the ECtHR.

Another possible impact may be due to the fact that the case
law of the European Courts is first cited by the constitutional
courts and subsequently referred to by civil-law and criminal- law
courts and administrative tribunals (in the following: ordinary
courts of law) of the same state in their jurisprudence.
Constitutional jurisprudence serves as a means of transmitting
the decisions handed down by the European Courts to the courts
of law in the country. Ordinary courts of law are under a legal
obligation to follow the jurisprudence of the constitutional court
and, more importantly because of the wider repercussions, tend
to adopt the lines of jurisprudence of the constitutional court in
their own jurisprudence.

In this context, constitutional court jurisprudence has the
effect of spreading awareness of the case law of the European
Courts among legal experts and in the public at large, a function
not to be underestimated.

Itis frequently assumed that all courts of the states concerned
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are under a constitutional obligation to consider the provisions of
European law and therefore follow European case law in their own
decisions. Moreover, in recent years a trend has been observed
toward the creation of legal rules providing for a case that has
already been closed to be re-opened, if a decision by the European
Court of Human Rights has the potential to change the outcome of
that case. In many countries, judgments by the ECtHR establishing
a violation of the ECHR constitute sufficient grounds for reopening
a case. Such provisions oblige the national civil and criminal courts
and administrative tribunals, rather than the constitutional court, to
include the decisions handed down by the Strasbourg court in their
own considerations. In respect of EU law, these courts are obliged
to take the jurisprudence of the GEU into account.

At the same time, there are examples of decisions of
European Courts being influenced by national constitutional
courts. Some courts explicitly underline such influence within the
framework of a dialogue among courts. Above all, an increasing
number of references to the jurisprudence of constitutional
courts can be found in the jurisprudence of the ECtHR. Whereas
references to constitutional court decisions in the past merely
served to describe the relevant legal situation, a number of recent
decisions by the ECtHR show that such references are now used
as a supportive - and sometimes decisive - argument. Some con-
stitutional courts report that originally diverging decisions finally
converged in a common solution, which was reached not through
unilateral acceptance but through mutual influence.

As regards EU law, the relevant treaties imply the possibility of
such influence. Article 52 (4) and Article 53 of the Fundamental
Rights Charter as well as Article 6 (3) of the Treaty on European
Union refer to the constitutions of the Member States and/or
shared constitutional traditions. Through references to national
solutions and the constitutional traditions common to the Member
States as a source to be drawn on in comparisons of law and in
the interpretation of Union law, national arguments and
approaches inform the case law of the GEU and, thus, influence
European case law. In this process, decisions rendered by the
constitutional courts play an important role, as they facilitate the
understanding of trends and developments in constitutional law
and shape constitutional traditions.
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At the same time, the preliminary ruling procedure strength-
ens the influence of the case law of the CJEU. By requesting a
preliminary ruling from the CJEU pursuant to Article 267 TFEU,
constitutional courts have the possibility of submitting the results
of their interpretation, based on a constitutional order that gives
due consideration to European law, to the GEU. Questions put to
the GEU, outlining the court's own positions and proposed solu-
tions, are a way of engaging in a dialogue with GEU case law. This
applies, in particular, to novel issues, such as competition and
conflicts between the individual fundamental rights strata, where
the preliminary ruling procedure helps to coordinate national and
European approaches. Recent examples include the request for a
preliminary ruling submitted by the German Federal
Constitutional Court in the ECB case and the preliminary rulings
requested by the Irish Supreme Court and the Austrian
Constitutional Court on the Data Retention Directive.

f) Divergences in jurisprudence

Despite mutual influences and adaptations, divergences in
jurisprudence of a short-term, medium-term or - in individual
cases - even long-term nature are bound to occur, which, under
certain circumstances, is considered to be not only acceptable,
but desirable. It is incumbent on the constitutional courts to arrive
at adequate solutions in cases of conflict. A process of mutual
acknowledgement and adaptation between national and
European Courts may provide valuable input in this context. For
an evaluation of mutual reception and mutual relationships
between constitutional courts and European Courts, it is neces-
sary to examine constitutional court decisions, especially those
that diverge from European jurisprudence in their reasoning or in
the results achieved, as well as those that converge with
European jurisprudence, but nevertheless reflect a critical dis-
tance.

In the majority of cases, divergences are resolved after some
time and tend to result in a higher level of protection, promoted by
the favourability principle of Article 53 of the ECHR and Article 53
of the Fundamental Rights Charter.

Divergences occasionally occur with regard to general defini-
tions or the scope of individual guarantees. Some national reports
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identify divergences that are due to different starting points and
differences in the division of tasks between constitutional courts
and European Courts. These are understood to account for differ-
ent results reached by constitutional courts and European Courts
in their weighing up of interests and circumstances. As pointed out
in these reports, constitutional courts have different interests and
values to consider than European Courts, which may result in
divergences in jurisprudence. Such divergences are not due to dif-
ferent interpretations of the law, but to differences in approach in
certain constellations. They are attributed to the fact that constitu-
tional courts have to respect the national constitution and protect
national interests, which may lead to differences in assessment in
certain constellations. The absence of a national perspective of
the ECtHR may result in visible divergences.

Therefore, divergences primarily occur in cases in which
European case law cannot be taken into consideration for rea-
sons of constitutional law. The constitutional courts of EU
Member States report individual instances of divergence in
jurisprudence, especially with regard to the primacy of Union law
over the national constitution. The CJEU holds that Union law
supersedes the constitutions of the Member States, while the
constitutional courts accept the primacy of Union law over ordi-
nary, national law, but not over the constitution. Unlike the GEU,
these constitutional courts do not accept the comprehensive pri-
macy of Union law over national constitutional law.

g) Limits to reception

Limits to the reception of European jurisprudence are
reached when decisions by European Courts cannot be followed
for reasons of constitutional law and when, for instance, interpre-
tation in accordance with international law is no longer justifiable
on the basis of the recognized methods of interpretation of the
constitution.

Such limits also become visible when in certain constellations
constitutional courts, possibly on the basis of considerations of
constitutional law, arrive at the same or similar results as
European courts applying Union law or international law.

When constitutional courts meet the limits of their readiness
to follow European jurisprudence, they tend to refer to insur-
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mountable fundamental principles of the constitution, to the
supremacy of the constitution or to their own authority to exercise
so- called "reserved powers".

Examples of reserved powers, which some constitutional
courts reserve for themselves, while acknowledging the ultimate
authority of the CJEU to rule on questions of interpretation and
application of Union law, are a constituent feature of the European
network of cooperating constitutional courts. In recent years, the
influence of ultra-vires reservations, reservations based on
national identity and a differentiated judicial review of the respect
of fundamental rights on the relationship between European
Courts and constitutional courts has been an issue in the debate
on competence limits.

2. Interactions between constitutional courts

Interactions in the jurisprudence of individual constitutional
courts are more difficult to identify and less extensive. Moreover,
a number of special, regional factors come into play. Whereas
constitutional court decisions did not have a significant mutual
influence until the 1980s, their mutual impact has become notice-
ably stronger since the early 1990s. Before entering into an analy-
sis of case law, influences at the level of constitution building
should be mentioned here, especially in the implementation of
different models of constitutional jurisdiction. The decision to
adopt a certain model of constitutional jurisdiction favours the
process of reception at the inter-governmental level.

The direct mutual impact of constitutional court decisions
was limited in the past, but a trend towards greater permeability
has appeared. In recent years, the elimination of language barri-
ers, the institutionalized exchange of landmark decisions and reg-
ular bilateral meetings between constitutional courts have con-
siderably heightened mutual awareness of the emergence of dif-
ferent solutions to common problems. In matters relating to guar-
antees of fundamental rights within the framework of criminal pro-
ceedings, constitutional courts in their decisions frequently
engage in comparisons of different legal systems. References to
decisions rendered by other national constitutional courts in indi-
vidual cases enable the courts to develop a common European
standard and to apply it to back up their own decisions. A com-
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parison with the solutions found by other national constitutional
courts in the European legal area could result in increased accep-
tance of constitutional court decisions.

Numerous courts confirm their reference to decisions ren-
dered by foreign constitutional courts. According to the report of
the German Federal Constitutional Court, references to interna-
tional judgments, not only through direct citation but also through
the incorporation of international concepts into the court’'s own
reasoning, are an expression of judicial independence.

In many cases, the influence of the jurisprudence of foreign
constitutional courts can be derived from the number of citations
of foreign judgments. However, foreign constitutional case law is
referred to even more often in the preparation of court decisions.
Thus, the frequency of mutual references is on the increase, even
though this is not visible in the wording of the decisions. Referring
to foreign decisions may even be regarded as superfluous, if they
date from the period immediately prior to the court's own deci-
sion.

A reference to or the mere consultation of foreign jurispru-
dence in the court's own decision-making process serves to illus-
trate different problem-solving strategies and, thus, facilitates
decision-making.

Moreover, dissenting opinions on constitutional court deci-
sions frequently contain a reference to foreign constitutional
jurisprudence. Some constitutional courts consider decisions
rendered by other constitutional courts in Europe from a compar-
ative point of view. Based on such descriptions, usually not more
than a rough outline of the overall situation, they derive a
"European standard” of converging jurisprudence in support of
their own arguments. Foreign constitutional case law is not used
as an argument in its own right or as a relevant source for the
court's decision, but to reaffirm results achieved on the basis of a
different set of arguments. As a prerequisite for any reference to
foreign case law, the substance and the methodological
approach must be comparable.

Individual national reports refer to the main areas of co-oper-
ation and to conditions facilitating exchanges between constitu-
tional courts. A common language is not necessarily an essential
prerequisite. As a matter of fact, language does not matter at all if
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there is no other country with the same official language. Many
constitutional courts do not regard a common language as an
essential criterion. Numerous national reports refer to the linguis-
tic area as one of several criteria in their choice of foreign jurispru-
dence to be taken into account. In some instances, a common
language is referred to as a criterion secondary in importance to
shared legal traditions - two criteria which frequently overlap.

The comparability of constitutional systems, the circum-
stances of the case and the issues of law raised are much more
important than linguistic proximity. These are the parameters on
the basis of which courts decide which foreign jurisprudence to
refer to.

Many national reports mention the German Federal
Constitutional Court as the most frequently cited foreign constitu-
tional court, regardless of regional or linguistic factors, especially
in cases relating to fundamental rights.

Apart from this concentration on fundamental rights issues, it
is hardly possible to identify specific areas of law in which consti-
tutional courts tend to refer to the jurisprudence of other
European constitutional courts. Constitutional courts from other
continents are only cited in exceptional cases; if at all, references
are made to decisions by the US Supreme Court.

Beyond direct forms of co-operation between constitutional
courts, indirect mutual influences can be observed. To a consid-
erable extent, the decisions of constitutional courts also inform
court judgments at European level. National solutions in the field
of public law doctrine, particularly as regards fundamental rights,
may have a model character for European solutions. Whenever
national solutions are acknowledged in European case law, which
thenin turn has an impact on decisions taken by national courts in
other states, this can be taken as an interaction between consti-
tutional courts, with European Courts acting as intermediaries
and catalysts. Thus, co-operation between constitutional courts
is mediated by the case law of the European Courts.

Co-operation between constitutional courts is not limited to
the mutual reception of the decisions rendered. Other forms of
co-operation need to be taken into consideration as well.
Multilateral and bilateral conferences promote an exchange of
information and experience, as does the translation and commu-
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nication of national court decisions via Internet databases, which
simplifies access to other national constitutional courts. Specific
mutual influences can hardly ever be detected in a particular
decision, but international contacts promote a continuous mutual
exchange.

Most of the national reports mention different forms of co-
operation between constitutional courts. International confer-
ences, bilateral talks as well as conferences on a smaller scale
and meetings of two or more foreign courts are mentioned most
frequently. Other forms of co-operation include bilateral
exchanges, traineeships and visits by scientific staff to foreign
constitutional courts or to one of the two European Courts, infor-
mal exchanges of information and experience (including at scien-
tific conferences), membership in the Venice Commission, mem-
bership in associations of constitutional courts, joint publications,
comparative analyses and expert opinions, visits on official occa-
sions, and translations of decisions available for online access.

3. Interactions between European Courts

a) Current situation

Interactions between the jurisprudence of the ECtHR and that
of the CJEU only have a marginal and indirect impact on constitu-
tional courts. For those Member States of the Council of Europe
and the ECHR that are not members of the European Union, the
issue of supremacy of CJEU jurisprudence does not arise or, if so,
presents itself from an entirely different perspective. For these
states, the relevant question concerns the legitimacy of referring
to Union law in the interpretation of the ECHR.

However, in view of the fact that the two European Courts are
represented at this conference of constitutional courts, it seems
appropriate to discuss the interactions between the two courts
and their impact on the jurisprudence of the constitutional courts.

b) Current and increasing interactions between the ECtHR
and the CJEU

Against the background of the evolution of the legal basis
constituted by the treaties, especially in the field of fundamental
and human rights, the Fundamental Rights Charter and its legal
association with the Lisbon Treaty generates strong momentum
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for interactions between the ECtHR and the CJEU. The CJEU and
the ECtHR cite each other on a regular basis. The ECtHR refers to
the Fundamental Rights Charter in its evolutionary interpretation
of the rights secured by the Human Rights Convention, while the
CJEU invokes the case law of the ECtHR for determining the sub-
stance of general principles of law as well as, in the recent past,
forits interpretation of fundamental rights secured by the Charter.
The recent jurisprudence of the European Court of Human Rights
and the Court of Justice of the European Union shows that early
signs of mutual reception are continuously gaining in strength.

At the same time, it has been observed that constitutional
courts have an impact on the CJEU via the decisions handed
down by the ECtHR. The ECtHR frequently uses the instrument of
"consensus interprétative™ in its interpretation of the Convention

and refers to the jurisprudence of the national constitutional
courts. Thus, ECtHR jurisprudence is being influenced by the
jurisprudence of the constitutional courts. When the CJEU, in
turn, refers to ECtHR case law, there is a significant element of
influence from national constitutional courts on the jurisprudence
of the CJEU. The further development of the treaties as the legal
basis for both the ECHR and the European Union is expected to
reinforce this trend.

c) Status quo: no impact on constitutional courts

Almost all national reports converge in stating that a direct
impact of the interaction between the European Courts is practi-
cally non-existent. The majority of courts have not identified any
impact of constitutional court jurisprudence on the interactions
between the European Courts to date, nor do they see any possi-
bility of such influence. Numerous courts state that divergences
in jurisprudence between the European Courts may in future have
an influence on constitutional courts.

Some constitutional courts hold the opinion that CJEU
jurisprudence influences the jurisprudence of national constitu-
tional courts, regardless of whether CJEU decisions are cited by
the ECtHR or not; they do not consider acknowledgement of
CJEU judgments by the ECtHR as a necessary prerequisite, as the
constitutional court independently considers the jurisprudence of
the CJEU in its own decisions.
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Forthcoming changes in the treaties are expected to have an
impact on the relationship between constitutional courts and the
European Courts. Itis generally held that references by the ECtHR
to the CJEU do not have an impact on the jurisprudence of the
constitutional court, unless the constellation of the case is com-
parable to that before the national constitutional court.

d) Examples of effects on the constitutional courts

Several courts refer to the Bosphorus decision of the ECtHR
to determine the scope of review of Union law by the constitution-
al court. Citing the decision of the ECtHR, the Polish constitution-
al court refutably assumes the equivalence of the fundamental
rights standards of the European Union and the Polish constitu-
tion, while reserving the right to an "ultra vires™ decision. The con-
stitutional court of the Czech Republic refers to the Bosphorus
decisions to describe and reaffirm the currently admissible
assumption of equivalence of protection of fundamental rights at
EU level and the fundamental rights standard of the Czech
Constitutional Court.

Examples of references to CJEU case law or rights enshrined
in the Fundamental Rights Charter in the interpretation of the
ECHR influencing proceedings before constitutional courts can
be found, above all, in the area of judicial guarantees.

e) EU accession to the ECHR and constitutional jurisdiction

Several national reports mention the envisaged accession
of the European Union to the European Convention on Human
Rights as an essential development contributing towards
strengthening interactions at all levels of jurisprudence. Some
national reports take it for granted that constitutional jurispru-
dence will influence the relationship between the CJEU and
the ECtHR after the accession of the European Union to the
ECHR.

A crucial question concerns the impact of the procedural
design of the judicial review mechanism at European level after
the EU's accession to the ECHR. In particular, it will be interesting
to observe the consequences for constitutional courts when
CJEU decisions are subject to review by the Strasbourg court.

Questions arise with regard to the national effect of the "co-
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respondent mechanism”. Moreover, it is still unclear how prior
assessment by the Court of Justice of the European

Union pursuant to Article 3 (6) of the draft accession treaty
can be made in conformity with Union law.

f) Divergences and convergences

Another point to be examined within the framework of the
Congress theme concerns the effects of divergences between
decisions rendered by the European Courts on the jurisprudence
of the constitutional courts. Numerous courts do not see any
influence of divergences between the jurisprudence of the CJEU
and that of the ECtHR, given the fact that the EU has not yet
acceded to the ECHR. Others assume that impacts on constitu-
tional courts, if any, will be extremely limited.

g) Preliminary ruling procedure

The strongest normative element conducive to co-operation
is Article 267 TFEU, which - under certain prerequisites -
demands that national courts accept a division of labour with the
CJEU. The preliminary ruling procedure offers a possibility for
constitutional courts to cooperate with the CJEU in a spirit of dia-
logue. Requesting a preliminary ruling from the CJEU is in no way
contradictory to the role of constitutional courts.

Regardless of the above, all other courts of a state have the
right to put questions concerning the interpretation of the treaties
and the validity and interpretation of actions by the bodies, insti-
tutions or other units of the Union to the Court of Justice of the
European Union and request a preliminary ruling pursuant to
Article 267 TFEU, if the court considers such ruling necessary for
its own judgment. This is not in conflict with the division of com-
petences between administrative jurisdiction and constitutional
jurisdiction in the review of the legality of administrative and court
decisions, nor with the concentration of the power to review legal
standards in the hands of the constitutional court.

The review of legal standards by the constitutional court and
requests for preliminary rulings of the CJEU can co-exist. As the
CJEU stated in connection with the constitutional review of a law
transposing a Directive in the French Republic within the frame-
work of a "question pr?liminaire de constitutionanalit?”, Article
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267 TFEU does not exclude an interlocutory procedure to review
the constitutionality of laws, provided the other courts in the pro-
ceedings are free to request a preliminary ruling on any question
deemed to be necessary at any point in time (even after conclu-
sion of the interlocutory procedure), to take any measure neces-
sary for the provisional guarantee of rights, and to refrain from
applying a measure considered to be in violation of Union law
after conclusion of the interlocutory procedure. The Court of
Justice of the European Union must not be deprived of the possi-
bility of reviewing secondary law against the standard of primary
law and the Fundamental Rights Charter, which is equivalent in
rank to the treaties.

As pointed out in some of the national reports, individual
courts regard the dialogue between the CJEU and the ECtHR as a
possibility of obtaining greater legal certainty through harmonized
solutions. In their opinion, frequent contacts between courts
result in mutual influences, which in turn will bring about a con-
vergence in the protection of fundamental rights in Europe; ulti-
mately, they expect a harmonization of jurisprudence in core
issues of fundamental rights. The fact that former national judges
hold positions at the European Courts can be taken as an indirect
influence of national constitutional courts at the European level,
which results in national positions being reflected in the jurispru-
dence of the European Courts. Hence, as a direct consequence
of constitutional courts following the jurisprudence of the ECtHR,
the CJEU might be inclined to follow the line of argumentation of
the ECtHR.
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3acepaHue 3aKpbIiTUS

Kpuctog NpabeHnBaprep

YneHn KoHcTutyumoHHoro Cyaa
ABcTpurickori Pecriybnvku

1. "O6beguHEeHne KOHCTUTYLIMOHHbIX CYO0B"™ KaK
KOHLLeNnTyaJibHbI UCXOAHbIN MYHKT

3a nocnegHue ABa OHS B NPOLECCe MHTEHCUBHbLIX 0OCcyXxae-
HUI Mbl C Bamu cMOrnm BbIIBUTb CTaTyC-KBO B3aMOAENCTBUS
KOHCTUTYLIMOHHBLIX cynoB B EBpone. Peub wna o6 apxutektype
MPaBOBOM 3ALMTLI U O TPEYrofibHMKax. KaxeTcs, 4To pa3nnyHbie
dOpMbl COTPYAHMYECTBA KOHCTUTYLIMOHHbLIX CYA0B MOXHO TOY-
Hee BCero onvmcatb TEPMUHOM "00beaMHEHNE KOHCTUTYLIMOHHbIX
cyooB” (Verfassungsgerichtsverbund), o3Havalowym, 4TO ce-
FOOHSLLIHAS MPakTukKa KOHCTUTYLMOHHOIO MpaBOCyaus, Kak 3TO
NnOAYEPKMBANOCH BO BCEX HALUMOHAbHbIX A0KNaAax, He aBnseTcs
N30MPOBAHHON OEATENBHOCTbIO BEPXOBHbIX CYAEN N0 N30Xe-
HUIO YETKO OnpeaesieHHbIX NPaBOBbIX HOPM, CKOPee OHa OCHOBA-
Ha Ha KOMMJIEKCHOM M MHTErpaTMBHOM MNPOLIECCE MHTepnpeTa-
UMM 1 NPaBONPUMEHEHUS.

2. Ponb KOHCTUTYLMOHHbBIX CYAOB B "00beANHEeHUn
KOHCTUTYLIMOHHbIX CyA0B"

LLlecTbaoecaTt neT KOHCTUTYUMOHHbIE CyObl W €Bponenckme
CcyObl YCMELLIHO pa3BuBanMCh napannenbHbIM 1 AMHAMWYHBIM 00-
pasoM. O6CyXaeHVs BO BCEX YETbIPEX 3aCeAaHNAX YTOHYHUIIN PO-
JIN KOHCTUTYLIMOHHbIX CYA0B, NPEeanonoXeHHbIX B BOMNPOCHMKaXx K
HaUMOHaNbHbIM A0K1agam.

- KOHCTUTYUMOHHbBIE Cyabl UMEIOT OYHKLMIO CBA3M, OCYLLECT-
BNneHus n noowpenus. OHU SBASIOTCS CBA3YIOLLIMIM 3BEHOM MeX-
Oy roCcygapCTBEHHbIMM OpraHamu Ha HauyoHaJIbHOM YPOBHE, a
MMEHHO cyaamMu 1 napaameHTamm, eBPONENCKNMM Cyaamm, BHO-
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cAT 60nbLION BKag B pacnpoCcTpaHeHNe eBpOnercKor npaBo-
BOW KyNbTypbl B HaUMOHaIbHbIX NPaBOBbIX cucTeMax. Ho pelue-
HUSI KOHCTUTYLIMOHHbIX CYyO0B TakXke SIBNSOTCS OCHOBAHWEM A5
PELLEHUIN EBPOMENCKMX CYO0B, Tak KAK COBMECTUMbI C €BPONENC-
KM MpaBOM M CNOCOOCTBYIOT MPUMEHEHMIO NapasiesnbHbIX npa-
BOBbIX FApPaHTMIN, B 4aCTHOCTM, B 061AaCTU OCHOBHbIX npag. MNpu-
BEOEHHbIM B 00CYXAeHUN NpUMep M3bupaTenbHOro npaea ans
3aK/IOYEHHbIX NOKa3blBAET, HACKOJIbKO BaXXEH AManor He TOSbKO
C KOHCTUTYLUMOHHbBIMUW CYAaMU1, HO 1 C Map/iaMeHTaMu.

- KOHCTUTYUMOHHbIE Cyabl UMEKT OYHKUMIO Y3aKOHUBAHUS.
MpuHMMaa 1 yTBEPAUTENBHO UUTUPYS PELLUEHUS €BPOMENCKUX
CYOOB, OHU MPUOAIOT UM OOMNONHUTENBHYIO NETMTUMHOCTb. Tawm,
roe KOHCTUTYUMWU copepXXaTt MosoXeHUs eBPOnemnckoro npomvc-
XOXOEHUS, OHWN KOHKPETU3UPYIOT KOHCTUTYLIMOHHbIE 06a3aTerb-
CTBa Npu NOMOLLI EBPONENCKNX NPEANUCAHNN.

- KOHCTUTYUMOHHbIE CyAbl CMOrYT 3anOJfIHUTb CYLLLECTBYHO-
wme npobenbl B 0651aCTM NpaBoBOM 3aLUnThl (cynps beprep). 3a
npenenamMmmn KoHTpons EBponenckoro cyga rno npasam 4esoseka
(ECIMY) KOHCTUTYUMOHHbIE CyAbl OOMKHbI 0B6ecneymBaTb CBOe-
BpeMeHHOoe 1 3pPeKTUBHOE COONIOAEHME NMPABOBbLIX NO3ULNIA HA
HauMoHanbHOM ypoBHe. BHe topucankumm Cyna EBponerickoro
COl03a, B HaCTHOCTU B CBSI3U C Pa3BUTUEM EBPOMENCKOro Npaea,
MX OOMNONHUTENBHON 3a4a4€n 9BASETCA HOPMOKOHTPO/Ib.

Takum ob6pasom, Mbl obpauiaeMcs K QYHKUUM KOHTPOS
KOHCTUTYUMOHHbLIX CY[OB Ha CTblke €BPOMEMCKOro u Hauuo-
HaNIbHOr0 KOHCTUTYLIMOHHOIO NMpaea. 3Ta QYHKLUWS BbINOJHAET-
cs oByms cnocobamu. C 0fHOM CTOPOHbI, B GOpMe Tak Ha3blBa-
€MOro KOHTPOJS MAEHTUYHOCTU, YTOObI COXPaHUTbL coaepXxa-
HMEe KOHCTUTYLMOHHbIX HOPM, a Takxe OCHOBonofaratwouwme
LEHHOCTM M NPUHLUMNLI KOHCTUTYLMOHHOrO npasa (MapTta Kap-
Tabus). KoHTponb cobnoaeHns MUHUMaNbHOIO YPOBHS 3aLLUThI
OCHOBHBbIX NMpPaB MOHMMAETCS Kak 4aCTb 9TOr0 KOHTPONS UAEH-
TnU4yHoCTM. C Opyron CTOPOHbI, B BUAE KOHTPONS MPEBbILLIEHNS
NOSHOMO4YMI (ultra vires), a MMeHHO B BMAE 3aLMTbl NPW NPEBbI-
LWEeHU KoMneTeHunn esponencknmm opraHamu (Metep M. Xy-
6ep). KOHCTUTYUMOHHBI KOHTPOIb MOXET NPOOINTh U paumo-
HaNM3MpoBaTb NPOLECC MblLLIEHUS 06 0OLLEEBPOMNENCKNX pe-
LUEeHMNSX.
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3. KOHCTUTYLMOHHOE NpaBocyaue B OTKPbITOMN

rocynapCcTBeHHOCTU

BbinonHeHne pasnnyHbiX GYHKUUA KOHCTUTYLUOHHBIMU CY-
naMy B eBPOMenckoM "0O0beanHEHUU KOHCTUTYLIMOHHbIX CY-
O0B" NPONCXOAUT HA OCHOBE OTKPLITOCTU K COAEPXAHMIO MEX-
OYHAPOAHOro 1 eBponenckoro npae. KOHCTUTYLUMOHHO-TEope-
Tuyeckow 6a30BOM NMO3nUVENn ONa 9TOro ABNASETCS OTKpbiTas
rocyaapCTBEHHOCTb, TO €CTb KOHCTUTYUMS, KOTOpasa aBAgeTcs
B MPUHLUMNE OTKPbITON A9 MEXAYHapOo4HOro COTpyAHMYECTBaA
1 eBponerickon nHterpaunm. OcobeHHO 04EeBUOHOM CTAaHOBUT-
€S 3Ta OTKPbLITOCTb B 06/1aCTM NpaB 1 cBOOO, YeoBeka, B HacT-
HOCTU, B 06nactn EBponericko KOHBEHLMM NO NpaBaM Yesno-
Beka (EKMY). Mommmo npaBoBbix 006A3aTeNnbCTB B OOsbLUel
Mepe yunTbiBaeTca npeueneHTHas npaktuka ECMY. Ho obeyx-
LEeHNs NoCNegHnX ABYX OHEN Takxe NoaTBepauan, YTO Haumo-
HasllbHblE A0K1a[bl COAEPXAT HAMEKU HA HECOrlacus B TEX CAy-
Yyaax, B KOTOPbIX KOHTPOAbL EBponenckoro cyna no npasam 4ye-
loBeKa He TakoW LLUMPOKUIA, KakmM OH Bbin B Npeabiayuime ro-
Obl. NMTo9TOMY 1 KOHCTUTYLMOHHbIE Ccyabl, U EBponencknin cyn,
Mo NpaBam 4YenoBeka AO0/KHblI OyoyT HaWTU nNpaBusbHbIA Ga-
JSlaHC NpW 3aLUnTe 1 OCYLLECTBIEHNM HALMOHANIbHbLIX NPEeaesnoB
YCMOTpPEHUS.

KOHCTUTYUMOHHbIE CyAbl, KOTOPbIE BepLIaT KOHCTUTYLIMOH-
HOe npaBoOCyAMe B CUCTEME OTKPbITOM roCynapCTBEHHOCTMH,
MPU3HaIOT B3aMMOAENCTBME MEXAY €BPONENCKMMU CyaaMn U
CNy>XaT MHOXUTENSMMN Pe3ybTaTOB, HEBAXHO, SBASIKOTCS JIN OHU
B TEPMUHONOMMK reHepanbHoro npokypopa Kpys-BuisanoHa
"acUMMETPUYHBIMN" NN "CUMMETPUYHBIMN™

4. MepcneKkTnBbl "00begUHEHUS KOHCTUTYLLMOHHbIX

cypos”

OnuncaHHbIXx Npobnem Ons eBponemckoro "obbegunHeHus
KOHCTUTYLIMOHHbIX CyO0B" cTaHOBUTCS BCe Gonblie. C yBennye-
HMeM TpeboBaHU BO3paCTaeT N HEOOXOANMMOCTb COTPYAHNYECT-
Ba KOHCTUTYLMOHHbIX CYA0B. HauuoHanbHble Aoknanbl 1 00Ccyx-
OEeHNs nokasanu, 4To NpsiMoe ABYCTOPOHHEE COTPYAHWUYECTBO
OBYX KOHCTUTYLMOHHbIX CYJOB MMEET BaXHOE 3HA4YeHUe, HO He
HaxoAMTCH B LEHTPE BHUMaHUSA. HacTo BAUSIHME OCYLLLECTBASIET-
CS Yyepes NpusHaHne NpeueaeHTHOro npasa KOHCTUTYLMOHHbIX
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CY[OOB €BPOMNENCKMMM CyaamMm, Ybm 0OOCHOBAHUS 1 pe3ynbTaThbl
NPUHUMAIOTCS APYrMMU KOHCTUTYLIMOHHbIMU CyoaMu.

B3avmogencteme mexay KOHCTUTYLUMOHHbIMW CydamMn He
CTOMb OYEBUOHO, HO B pe3ynbTaTe MMeeT Bce Oosbllee 3Haye-
Hne. MHorme 13 BAUSHUI 9BASIOTCA HEODULMANbHBIMU, OTKPbI-
Tbl€ CCbIJIKM HA MHOCTPaHHYIO CyaeOHYI0 NPaKTUKY MO-NpexHeMy
ABNSAOTCS UCKOYEHEM. HO NnpuMepbl B CErOaHSALLIHEN ONCKYC-
CUM nokasanu, YTO B HedaBHEM MPOLUSIOM CCbUIKM Ha apyrue
KOHCTUTYLMOHHbIE CyAbl yyacTunaucb. B kavecTtBe Kputepues
NPUHATUSA YyXXUX (MHOCTPaHHbIX) 06OCHOBaHMIN OblNV NpuBeae-
Hbl: YOeauUTeNbHOCTb apryMeHTOB, NMPECTMX N MeXAyHapoaHoe
BINSIHNE OPYIrMX KOHCTUTYLMOHHBIX cyaoB (CtaHucnae bupHar).
MecTtamun gencTensiMun B3aMMHOro npmvemMa siBNsitoTCs OCHOBHbIE
npasa n npaesa Jyenoseka (B 4actHocTn EKIMY), a Takke B rocynap-
cTBax-4neHax EC npaBo EBponeiickoro cotsa 1 "eBponeiickoe
KOHCTUTYLMOHHOE NPaBo” rocygapCTB-4S1EHOB.

BbICTynneHus Ha TpeTbeM 3aceaaHnn CErofaHst yTpom otob-
pasuan ropu3oHTasIbHOE COTPYAHWUYECTBO MEXAY KOHCTUTYLM-
OHHbIMU cyaamun. CpaBHUTENBHOE NMPABOBEAEHME ObIIO onpene-
JIEHO KakK CYLLLECTBYIOLLANA peanbHOCTb, KOTOpas Bce 6bonee nme-
€T MECTO, AaXe HECMOTPS Ha TO, YTO OTKPbITLIM OCTasICH BOMPOC,
SIBNSIETCA NI OHO 00s3aTeflbHbIM B KA4yecTBe "MATOro mMeroja
TONKOBAHMA" MM NPOCTO CYLIECTBYET B paMkax €BpPOnenckom
cynebHol KynbTypbl. Bo BCsikoM cnyyae, 6b1s10 OTMEYEHO KayecT-
BEHHOE pasfnnynue Mexay BepTUKalbHbIM U FOPU30HTaSIbHbIM
COTPYOHMYECTBOM, XOTS 1 Oblna NoAYEPKHYTA CBA3b MEXAY HUMU
Cc 06pa3oM ABYX CTOPOH OHOW 1 TON Xe Medanu.

CpaBHUTENbHOE MPaBOBEAEHME MOXET BapbMpPOBATbLCS OT
KOHKPETHbIX CCbIIOK 00 CUCTEMATUYECKNX CPABHEHUN, OHO MO-
XET UMETb MO0 NULLbL YTBEPAUTENBHLIN XapakTtep, nMbo npea-
CTaBNATb COOOW CaMOCTOATENbHbIN aprymMmeHT. B kavyecTtBe oc-
HOBHbIX 3a[a4 CPaBHUTENbHOIO NpaBoOBeAeHUS Obli Ha3BaHbI
yKpenseHne aBToputeTta cyaebHOon NPakTUKN KOHCTUTYLIMOHHBIX
cynoB B LleHTpanbHoli n BocTto4yHow EBpone, a Takke obuipe
BOMPOCHI eBponerickoro npaea. Ctano 04eBUAHO, HTO CYLLECTBY-
eT 6onblias NoTpebHoCTb 0bMeHa vyepe3d NHTepHeT-hopyMbl U
6a3bl AaHHbIX CyaebHON NPaKTUKM OPYrUX KOHCTUTYLIMOHHbIX CYy-
[OB, KakK 3TO yXe cyllecTByeT B Buae 6a3bl naHHbIx CODICES Be-
HeumaHcKkon kommccum n Beneuuyanckoro ¢dopyma. Ux cneayet
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pacLmMpsaTb 1 COBEPLLUEHCTBOBATL, a Takke MHPOPMMPOBATL Cy-
Obl 00 NX CYLLLEECTBOBAHUN.

Kpowme Toro, Obin BblABMHYT P, AaNbHENLIUX NPeaoXeHn’
Mo YKPEMMIEHNIO FOPU30OHTAIbHOrO COTPYAHWYECTBa, KOTOpbIe
MEHSIOTCA OT YCUNIEHUS ABYCTOPOHHUX BU3UTOB OO0 OOMeHa
topuctamu (M'm KaHuee).

Cnepnyoulee BaxxXHOe pa3BUTUE B 3TOM KOHTEKCTE NpeacTaB-
nseT cobol ynnoTHEHME HOPMATMBHbLIX OCHOB Kak C MaTtepuasb-
HOW, TaK 1 C OpraHnU3aLMoOHHO-NPOLECCYyasibHOM TOYkM 3peHus. C
MaTepuanbHOM TOYKM 3pEeHUst Oas rocygapcTB-yieHoB EBpo-
MencKoro cok3a B NepPBYIO o4epeb CrnenyetT OTMETUTb BCTyrnse-
HMe B cuny XapTuu OCHOBHbIX NPaB U ee pacTyLUyl BaXHOCTb B
npeueneHTHOM NPakTUKe KOHCTUTYLMOHHBIX Cya0B. HO BMecTe ¢
TEM CeTb MeXAyHapOOHbIX JOrOBOPOB, B YACTHOCTU, B 06M1acTu
npas YyesoBeka B EBpone NnOCTENEHHO YNAIOTHAETCS.

B 06cyxaeHnsx pedb Wwna 0 CTPYKTYPHOM OTHOLUEHUU Tpe-
HNN Mexay eBponenckum GopMmMpPoOBaHNEM €ONHCTBA U yBaxXe-
HMEM KOHCTUTYLIMOHHbLIX NPUHLUMNIOB. [apMOoHM3auus, npucyLlas
eBponensaumm KOHCTUTYLUMOHHOIO npaBa (34ecb cnenyet yno-
MSIHYTb NpaBa rpaxzaaH 1 NpuHUMN geMoKpaTun), OOKHa Chy-
XUTb OPUEHTUPOM AN KOHCTUTYLMOHHbIX CYA0B, KOrAa OHU ULLYT
cTpaternm npenoTBpalleHns KOHOIMKTOB. B pesynbTate Bce
COLUNNCb HA MHEHUW, 4YTO cneayeT uaberatb KONIM3nin B cyneb-
HOW NpakTuKe, MOTOMY 4TO NPK 3TOM HET NnobeauTenei, HO ecTb
TONbKO NpOUrpaBLLne, a UMEHHO rpaxaaHe, ULlylimMe npaBoBykO
3awmTty. Ho TpeHus npu popmMmpoBaHnM eanHCTBaA HE nepepac-
TaloT B KOH(MUKTbI, €CNu paccMaTpuBaTb MX C TOYKU 3peHUs
34paBoro cMmbicna.

MoHumaHne cneumdpukm EKMY kak "vactnm KoHcTuTyuun
npae 4yenoseka" (menschenrechtliche Teilverfassung) n paann-
yne Mexay rnpaBOBbIM KOHTPOSIEM "CHapyXxu" n "M3HytTpu" cno-
COOCTBYIOT YCTAHOBJIEHUIO YMEPEHHbIX OXWAAHWUA K ycrneBae-
MoCTM npaBoBoit 3awuTtbl ECIMY, 4TOObI HE NPEeabABNATbL K HEMY
Ype3MepPHbIX TPEOBOBAHUI N YTODbI COXPAHUTbL KOHCTUTYLMOHHbI-
MU Cy0aMU KOHEYHYKO OTBETCTBEHHOCTb KOHTPOS "N3HYTPKU".

C opraHusauMoHHO-NPOLLECCYa/IbHOM TOYKN 3peHUs B 00-
cyXaeHusx o passutum 3HadeHuns EKMY n ECMNY peyb wna npex-
[€e BCEro 0 Tpex MHCTPYMEeHTax: 0 Oyaywem npewnamumanbHON
npoLeaypsl, 0 "'npeasaputensHoM yqactum” Cyna EBponeinckoro
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cotosa B aenax ECIMNY nocne npucoegmHennsa EBponeinckoro co-
to3a kK EKIMY n o 16-m npoTtokone k EKIMY.

CyLeCTBYIOLLMIA MHCTPYMEHT NMpetoanumanbHON Nnpouenypbl
MMeeT 60NbLLIOW NOTeHUMan Ans KOHCTUTYLMOHHBLIX CYA0B rocy-
[apcTB-4neHoB EBponenckoro cowsa Ao 1 nocne npucoeamHe-
Hunsa EBponenckoro coto3a k EKIMY. MNpeoanumanbHblie 3anpochl
SABNSAIOTCS BAXHbIM MHCTPYMEHTOM YriybneHus coTpyaHN4YecTBa
KOHCTUTYLUMOHHBIX CY4OB 1 €BPONencknx cynoB. KOHCTUTYLMOH-
HbII HOPMOKOHTPOJb 1 NpeloanumanbHas npoueaypa CoBMeCcTu-
Mbl. B yacTHoCcTK, Gnarogaps Ka4ecTBy NOCTAHOBKM BOMpoca u
06paboTKN pe3ynbLTaToB npelauunanbHOW NpoLueaypbl B KOHC-
TUTYLUMOHHOM CYAONPOU3BOACTBE, KOHCTUTYLIMOHHbIE CyObl SIB-
NAITCS aKTUBHBIMUW YHaCTHUKAMK B MPOLECCe PELUEHNIA IOPUAN-
yeckmx BonpocoB. O6cyxaeHNs nokasanu, YTo MMEHHO Npelnan-
LManbHble 3aNpPOChbl KOHCTUTYLIMOHHbIX CYO0B MMET 6onee Bbli-
COKYO B&XHOCTb MO CPaBHEHMUIO C Apyrumu 3anpocamu. OHm 3a-
natot Cyny EBponeiickoro cotsa "KOHCTUTYLIMOHHbIE BONPOCHI™
1 MOBbILWAKT BocnpuaTue pelwerni Cyaa EBponerickoro coraa.
Takke obcyxaanacb NepcrnekTnea BO3MOXHOIO AeLeHTpannaun-
poBaHHOro addekTta npewgmumansHon npouenypbl. ECMY un
KOHCTUTYUMOHHbIE CYAbl YKPEMSIOT 3TOT MHCTPYMEHT Takmm 00-
pasoM, 4YTO OHM MPOBEPSIOT YMylEHne cyna, 06s3aHHOro cae-
naTtb nNpeamuyanbHbiii 3anpoc, Ha COOTBETCTBUE C OCHOBHbLIMM
npaBamMu, U3noxeHHbiMM B cTatbe 6 EKIMY, n npaBom Ha 3aKOH-
HOro cyablo.

MpucoeanHenme EBponerickoro cot3a k EKMY npuBeneT k
MeXyHapOaHO-NPaBOBOMY MeEPENIEeTEHNIO Cya0Nnpon3BoaCcTBa
ECIMNY n Cypa EBponeiickoro cotw3a. Kpome Toro, oHo BHeCeT
dyHOAMEHTaNbHOE M3MEHEHWE apXUTEKTypbl "00beanHeHus
KOHCTUTYLMOHHbIX CyO0B" 1 NPUHYOUT €BPONENCKMe Cyabl K 40C-
TUXKEHUNIO COrNaCOBaHHbIX PE3YNbTATOB, MOTOMY YTO TOJIbKO Tak
rapaHTupyeTcs obecrneyeHne KOHCTUTYLUMOHHBbIMY CyaamMm ypoB-
HS 3alUTbl OCHOBHbIX MpPaB, COOTBETCTBYIOLMX €BPOMNENCKUM
cTaHgapTam. TpeyrofibHMK cyaebHOM NpakTUKM NpeTepnut mn3-
MEHEHWS; Kakmne CTOPOHbI TPEYrosibHUKA 1 KakuM 0b6pasom ByayT
COKpAaLLLEHbl TN pacLUMPEHbI, MOKaxeT byayliee.

CnenyeTt oxumpaTb, 4YTO 4NeHCTBO EBponeiickoro cowsa B
EKIMY npuBeneT K ykpenneHnio obecnevyeHmns 3almTbl OCHOBHbIX
npae. XoTs NoowpeHme 6onee BbICOKOr0 YPOBHS 3aLLMUTbI B MHO-
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ronosItoCHOM OTHOLUEHNM OCHOBHBbIX MPaB U B OTHOLWWEHUN COLLU-
asibHbIX NpaB UMEET npenesnbl, HO NPU CUCTEMHOM pacCMOTpe-
HUW B LESIOM 3TOT BbIBO, KAXETCS HEOCMOPUMbIM.

16-1 npoTtokon k EKIMY, Ha3BaHHbIN Npeacenatenem LUnunb-
mMaHom "TlpoTokonom guanora”, npegnaraet AOMNOAHUTENbHbIE
BO3MOXHOCTU COTPYAHNYECTBA, OAHAKO ObISIO OTMEYEHO, YTO 3TO
daKynbTaTUBHbLIA NPOTOKOJ, KOTOPbIA ABASETCS NMONIe3HbIM AN
HEKOTOPbIX rOCy0apCTB, HaNpuUMeEpP TakuxX, KOTOPbIE HE MMEIOT
KOHCTUTYLIMOHHOIO NpPaBOCYyaAns B Mepapxm4eckon n apodekTns-
HOW cMcTeMe NpPaBOBON 3aLLUUTLI. Tam, rae CyLecTBYET KOHCTU-
TYUMOHHOE NpaBOCyAMEe, BO3HUKAIOT TPEHUS MEeXAy BO3MOX-
HocCTblo 3anpoca B ECIMY go vcyepnaHus MHCTaHLUMOHHOMO Mo-
psaKka B KOHCTUTYLIMOHHbBIN Cya, Y MPUHLMNIOM CyOCcmnanapHoOCTH,
KOTOpPbIN ABNSIETCS HEOTHEMJIEMOMN YacTbio 3awwmTel Npas ECIMY.
CnabocTb NposBnseTcs B TOM, 4To pelwieHne ECIMY He cBA3aHo ¢
0b6CcTOoATENBCTBAMM KOHKPETHOIO AeNa U He JOMMKHO MMETb 00s-
3aTesibHOM CUJbI.

HaumoHanbHble goknaapl U 06CyXXAeHNs 3a NocnegHve aea
[HS rnokasanu, B Kakol cTeneHu obpalleHne K npeueaeHTHOW
npaktuke ECIMY, paxe 3a npenenamm 0ObEKTUBHbLIX U CyObek-
TUBHbIX FPaHUL, 3aKOHHOW CUJbl PELLIEHWUIA, CTas10 caMo coboli pa-
3ymetowmmcs. Noytm Bo Bcex rocygapcrteax-yneHax EKMY koHc-
TUTYLUMOHHOE NPaBOCyAne nosiy4aeT NOSIOXKUTENbHbIE N LIEHHbIE
MMMyNbChl N3 NpeueaeHTHon npakTukm ECMY. MoTtomy 4To Npe-
[enbl YCMOTPEHUS FOCYAapCTB-4Y1EHOB C CaMOro Havasna npu-
Haznexart K OCHOBaM npeueneHTHon npaktukmn ECMY u aensaoT-
CSl HEOTLEMJIEMOW 4acTbio B CUCTEME UHAMBUAYASIbHbIX Xanob
(FeHepanbHbin Npokypop Kpys-BunanoH HasbiBaeT MX 4acTblO
"OHK cuctembl EKIMY"), a roTOBHOCTb KOHCTUTYLIMOHHbIX CYJ0B
BOCMPUHMMATb MpeLeneHTHYo npakTuky n3 CTpacbypra kak
noanepXKy npu BbINOAHEHN COOCTBEHHbIX 3a[a4 HE NMpekpalya-
€TCH, YTO CTasno, Hanpumep, O4EBUAHO U3 A0KIaO0B rocnogviHa
Beka v cyabu TpalikOBCKOW.

Kpome Toro, cynebHas npakTuka eBpOnencknx cyaoB KOC-
BEHHbIM 00pa3oM CrnocobCTBYET B3AMMHOMY BIVSIHUIO MeXAay
KOHCTUTYLMOHHbIMW cyaamun. HaumoHanbeHble pelleHus B chepe
OOKTPVHbI NyBAMYHOro NpaBa, B YaCTHOCTM MO 3aLLMTE OCHOBHbIX
npas, ciyXaT 00pasuoM O peLleHnin eBponencknx cyoos. Ec-
JIN 3TU PELLEHNS MPUHMMAIOTCS CyaeOHON NpakTMKOM eBponeinc-
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KX CYOOB, a 3aTeM NPOUCX0OUT peLenums eBponenckon cyneo-
HOW MPaKTUKMA APYrMMU KOHCTUTYLMOHHBIMU CydamMu, TO €BpO-
nerickme cyapl UrpatoT Posib CBA3YIOLLLErO 3BEHA U KaTanm3aTopa.
MoaToMy COTPYAHMYECTBO MEXAY KOHCTUTYLIMOHHBIMU Cydamu
BEJEeTCS He TONIbKO HEeNOCPeaCcCTBEHHO Yepes B3auMHble upuTaTthl
M CCbINIKM, HO N KOCBEHHO 4Yepe3 pelwlennsa ECIMY n Cyna Epo-
nemnckoro coto3a. Takum obpa3om, cyaebHas npakTuka eBpo-
Nencknx cyaoB Takxe ABAeTca KaTannm3aTopoMm Aas COTPYAHU-
yecTBa KOHCTUTYLMOHHbBIX CY[0B.

5. 3aknioyeHue

B ouckyccum o B3anMoaencTBMn KOHCTUTYLIMOHHBIX CYA0B C
€BPOMNeNcKUMM cygamm 4acTo ynotTpebnaTca metadopsl. Han-
6onee 4acTo UCMONIb3YyEMbIMU U30OPaKEHUAMU ABNAIOTCS: M-
pamupa, urpywka-mobune v nasn. Ecnu nonbitatbCs CBA3ATb
obcyxaeHus 3a nocnegHve aBa OHA C 3TMMU U300paxeHnsIMu,
TO BPSA, NV HAWAOYTCA OCHOBAHUSA ONs Moaenu nupamMmuapbl. KoHe-
TUTYLMOHHbIE CYAbl BbIMNOMHSAOT CBOIO PYHKLMIO B NPAaBOBOM rO-
CcyOapcTBe NyTEM COTPYOHMYECTBA C HALMOHAbHLIMKW CcyaamMu, a
Takxe ¢ eeponenckumm cynamm. O NoONHOMOYUU NMPUHATUSA OKOH-
yaTenbHbIX peLleHnin ons noboro 3 akToOpoB 34ECh HE MOXET
ObiTb 1 peyn. 3TN CNOXHbIE B3aMMOOTHOLLEHUS CKOPEe MOXHO
onucaTb UrpyLukon-mobune v naznom. OHM HaxXOOATCS B ABUXE-
HMWN, HO OcTaloTca B OanaHce, XOTa Ta UK MHaAs 4YacTb MOXeT
BPEMS OT BPEMEHU KonebaTbCs cuibHel. M co BpemeHeM 3any-
TaHHbIE 3N1IEMEHTbl 00BbEeANHAIOTCA B OAHY OOLLYIO KapTUHY, ecin
y4yacTBYIOLLME CYabl FOTOBbLI paboTaTb BMecTe. 3TO B3aUMOoaen-
CTBME NpuobpeTaeT CBOE BbICOKOE Ka4eCTBO 3a CHET FOTOBHOCTM
KOHCTUTYLIMOHHbIX CYAOB K COTPYOHMYECTBY W crneumanusaumn
CcynoB B "00beAVHEHUN KOHCTUTYLIMOHHBLIX CYyOoB",
ybs paboTa B pe3ynbTaTe NpuBeaeT K YNIOTHEHHONW
B LE/IOM YKPEMNJIEHHOM 3almMTe OCHOBHbIX Npas B EB-
pone, Tak 4YTO MO3UTMBHbLIE ACMNEKTbl B3aMMOOen-
CTBUS BO306/124a10T.

|
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Burayrac CUHKSIBUYIOC

lpogeccop IOpuanyeckoro pakynbTeTa

YHuBepcuteta um. Mukonaca Pomepuca,
ObiBLUMI cyabs KoHcTuTyumoHHoro Cyaa

JlnToBckoi Pecrybikmn

MoryT nu nonpasku K KoHCTUTYLUUN
npoTuBope4Yntb camoun KoHnctutyumn?

BeepeHue

B yactn 1 ctatbm 147 KOHCTUTYUMM YCTAHOBMEHO, 4TO
BHecTu B CeM' npensioxxXeHme OTHOCUTENIbHO U3MEHEHUS N
nononHeHua KoHCTUTyumm nmveeT npaBo rpynna yieHoB Cenma
YMCNEHHOCTbIO He MeHee 1/4 oT obulero Ynucna YneHoB Cerima
nnu He meHee 300 ThicaY nsbupaTenei. HecmMoTps Ha To, 4TO B
KOHCTUTYLMIO HA NPOTAXEHUN €€ CpoKa AENCTBMNA2 HECKOJIbKO
pa3 BHOCUNCb n3MeHeHus, B Hadyane 2014 roga B JluteBe BO3-
HUKNa topugnyeckas nonemuka no noeogy TOro, MOryT nu
KOMUTETbI, ApYrne CTPYKTypHble noapasaeneHus Cerma npu
06CYyXAEHUN NPOEKTa KOHCTUTYLIMOHHOW NOonpaBku, npeacTan-
JIEHHOr0 MHMUMaTopamMu MonpaBku, MO CYLWECTBY U3MEHWUTb
coaep>xaHne KOHCTUTYLIMOHHOW nornpasku, pa3paboTaHHOW ee
MHUuMaTopamm, MoxeT N CelriM MPUHATb Takyld KOHCTUTY-
LIMOHHYIO MOMpaBKy, KOTopasa Mo coaepXaHuio oTnm4aeTcst OT
NPensioXXeHHOW MHUUMATOPaMn KOHCTUTYLMOHHOW NonpaBku?
Cnop npuwnock pewatb KoHcTUTyunoHHomy Cyay, KOTOpbIA B
cBoeM [MocTtaHoBneHnn ot 24 aHeapsa 2014 r. cdopmynuposan

1 Celim — Ha3BaHHUe mapiaaMeHTa JIutoBckoit PecmyOmmkm.

2 Konctutynus JluroBckod PecnyOnukn Obuta mpuHSTa Ha pedepeHayme 25
okTsa0ps 1992 1. m BeTynuiia B cuity 2 HostOpst 1992 1

AKTyasnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NPaBoOCyAust

npoueccyasibHble 1 MaTepuasnbHble TPeEOOBaAHUSA K BHECEHUIO
nameHeHut B KoHcTuTyumio. B ctaTbe packpbiBaloTcs 06CTOS-
TeNbCTBa, KOTOPblE CTanu npuynHol obpaweHus Ceima B
KoHcTuTyumMoHHbIN Cya, a Takke aHanM3npyloTcs TpeboBaHUS K
KOHCTUTYLMOHHLIM NMOMNpaskaM.

I. YTo cnoco6c¢cTBOBaNno obpaweHuio Ceiima
B KoHCTUTYUMOHHBLIN Cyn?

B Hauane 2014 r. 6bina co3BaHa BHeovyepenHass ceccusi
Ceiima, Ha KOTOPOW A0/IKHO 6bI10 ObITb NPOBEAEHO rONI0COBA-
HMe no noBoAy OO0MosiHeHUSA ctaTb 74 KOHCTUTYUUW HOBbIM
NOJIOXEHMEM, NPeayCMaTpUBAOLWMM, YTO NPaBOBbIE MOCNen-
CTBUS O NNLA, OTCTPAHEHHOrO OT AOJIPKHOCTU B Mnopsioke
MMMAWYMEHTA, YCTaHaBANBAKOTCS KOHCTUTYLMOHHbLIM 3aKOHOM. B
COOTBETCTBMK C YacTbio 3 cTaTbn 148 KoHCTUTyuUMM ronocosa-
HME MO KOHCTUTYLUMOHHbIM MOMNpPaBkamM AO/IKHO MPOBOAUTHLCS
OBaXObl, MEXAY rosIOCOBAHNAMN O0MKEH AenaTbCa HE MeHee
yeM TpPEXMECSIYHbIA MepepbiB, 3a nonpaeky B KOHCTUTYLUIO
[OJIKHO MPOronocoBaTh HE MeHee 4eM 2/3 oT obuiero ymcna
yneHoB Cenma. lNepBoe ronocoBaHMEe Mo NOBOAY MOMpPaBkn B
cTatblo 74 KoHcTuTyummn coctosnock 23 oktsabpsa 2013 r., Toraa
3a KOHCTUTYUMOHHYIKO nonpaBky nporonocosan 101 uyneH
Cenmas, CeniMy ocTanocb TONbKO cAenaTtb MOCNEeOHWUIA Liar,
4yT10ObI cTaThs 74 KOHCTUTYUMM ObiNa OONOMIHEHA BhilLEeyKa3aH-
HbIM MOJIOXXEHNEM, OAHAKO COBEPLUEHHO HEOXWUOAHHO Obln
NMOCTaBJ/IEH BOMPOC: MOXET fn Boobuie CeilM BHOCUTb TaKylo
KOHCTUTYLIMOHHYIO MOMNpaBKy, He npoTuBopeduTt nu KOoHCTu-
Tyunu npegnaraemMasi nonpaska B CTaTbio 74 KOHCTUTYyuUMn?
3aeck cnepgosano 6bl 6onee NnogpPoOdHO 0OBACHUTL 0OCTOATESb-
CTBa, CTaBLUME MPUYMHOM NOAFOTOBKM 1 06CyXaeHusa CeliMom
nonpaeku B cTatblo 74 KOHCTUTYLMN. ITO CBA3AHO C PELLUEHNEM
Cerima ot 6 anpens 2004 r.+, kotopbiM Mpe3ngeHT Pecnybnunkm

3Celim JIutosckoit PecrryOmiku coctont u3 141 wrena Ceiima.

4Valstybés zinios, 2004, Ne 75-2568.
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P. Makcac B nopsake MMNMYMeHTas Oblsl OTCTPAHEH OT OOJIKHO-
ctn [MpesupeHta Pecnybnukm 3a rpyboe HapyleHune
KoHcTtutyumun. lMpu pasbacHeHUM nonoxeHuin KoHcTuTyuumu,
CBSAI3aHHbLIX C npouenypon mmnuimMmeHTta, KOHCTUTYLMOHHLIN
Cyn B cBoem lNoctaHoBneHnu oT 24 masa 2004 r.6e KOHCTaATUPO-
BaJl, YTO «OTCTPAHEHNE OT 3aHMMAEMOM A0/KHOCTU B NOPSAKe
mMmnumymenTa lNpe3nageHta Pecnybnuku, kak 1 nodoro apyroro
yKasaHHOro B cTtatbe 74 KOHCTUTYUMM Nunua, HapyLumMBLUEro
npucary unm rpy6o Hapywmewero KOHCTUTYUMIO, He aBAsSeTCs
camouenbio. KOHCTUTYUMOHHOE npegHa3HayeHne WHCTUTYTa
VMMUYMEHTA — 3TO HE TOJIbKO OHOPAa30BOE OTCTPAHEHME Taknx
1y, OT 3aHMMaeMon OO/MKHOCTU. KOHCTUTYLUMOHHOE npeaHa-
3Ha4YE€HNE MHCTUTYTA UMMNUYMEHTA HaMHOro LWnpe — JULINTb
Ay, rpy6o HapylumBLumx KOHCTUTYLUMIO WM HAPYLLUNBLUNX [PW-
CAry, BO3MOXHOCTW 3aHuMaTb Takue rnpenycMOTPEHHbIe B
KoHCTUTYUMN 4OJKHOCTU, Ha4aJl0 UCMOJIHEHWSI KOTOPbIX CBS3a-
HO C rnpuHeceHneM yka3aHHoV B KOHCTUTYyLMM npucsiri» [30ecb
1 panee B uutatax kypcme aBTopa — B. C.]. KOHCTUTYUMOHHBIN
Cyn KoHcTaTMpoBan U TOT dakT, 4To cornacHo KoHcTtutyuum
amuo, rpybo HapywmBlwee KOHCTUTYUMIO MW HapylUMBLUEE
NnPUCAry, COBEpPLUMBLUEE MPECTYMJIEHNE, KOTOPbIM OOHOBPE-
MeHHO Obina rpy6o HapyweHa KOHCTUTYUMs unu HapylleHa
npucdra, 1 no aTon NpUYMHe B Nopsake UMNUYMEHTa OTCcTpa-
HEHHOe OT [O0JIKHOCTU, HE MOXEeT korga-inbo Brpeab n3bu-
patbcs MNpeangeHTom Pecnybnuku, yneHom Ceima, HE MOXET
3aHMMaTb AOMKHOCTb cyabu KoHcTutyumoHHoro Cypa, cyabu
BepxosHoro Cyna, cyabn ANennsaumoHHOro cyaa, cyabu opyrnx
CyLoB, YneHa lNpaBnTtensCcTBa, rocy4apCTBEHHOIO KOHTPONepa,

5/IMIUYMEHT — 9TO MpoLuexypa impeach, B COOTBETCTBUH ¢ KoTopoi [Ipe3nneHt

Pecniyonuku, unensl Ceiima, cyapn Koncruryrmonnoro Cyma, BepxoBHoro
Cyna, AenIsuoHHOTO Cy[ia MOTYT OBITh OTCTPAHEHBI OT JOIKHOCTH 32 TPy-
6oe HapynieHne KoHCTHUTYyIMM, HapylIeHHE NPHCSATH WIN IPH BBIBICHUH
(axTa coBepiIeHHs MPECTYIUIEHUs. 3aKIIOUEHUE OTHOCHTEIBHO TOTO, UMENO
T MecTo HapymeHne KOHCTHTYIWH, HapylIeHHE MpPUCATH, BBIHOCHT
Koncrurynuonnsiit Cyn, a pemieHre o0 OTCTPaHEHHH JIMLA OT JIOJDKHOCTH
npuaumaeT CeiiM, eciu 3a 9To ToIocyeT He MeHee 3/5 oT olIiero 4ncina die-
HoB Ceiima.

6 [Tocranosnenue Koncrturyunonnoro Cyna ot 24 mas 2004 r. Valstybés zinios,
2004, Ne 85-3094.
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T. €. HE MOXET Koraa-mbo Brpeab 3aHUMAaThb Takue yka3aHHbIe
B KOHCTUTYLMW [OJIKHOCTU, Ha4asio UCMOJTHEHUST KOTOPbIX CBS-
38HO C MpUHeceHneM npenycMoTpeHHor B KOHCTUTyLuu npu-
carv. Pearvpys Ha noctaHoBneHne KoHcTtutyumoHHoro Cyaa,
Cerim 15 uitonsa 2004 r. npuHan 3akOH O BHECEHUU U3MEHEHUIA U
[ononHeHuin B 3akOH 0 Bbibopax Cenima’, B COOTBETCTBUU C
KOTOpbIM 4nieHoM Celima He MoXeT n3bmpartbCs ML, KOTOPOoe
Celim B nopsiake uMnuyMeHTa OTCTpaHuUn OT 3aHUMaemMon
DOMKHOCTU. 27 ceHTabps 2004 r. P. Makcac obpatuncs B
EBponewnckuin cyn no npasam Yenoseka (ganee takxke — ECIMNY),
yTBEPXAAs, 4TO JlMTBa Hapywwuna ero npaeo M36MpaTbCs Ha
noct lMpesnpgeHta Pecnybnukmn n B Cenm. 6 auBapsa 2011 r.
ECIMY BbIHEC pelleHnes, B KOTOPOM KOHCTaTUPOBal, 4To 3anpeT
P. Makcacy korga-nmbo Bnpenb mn3bupatbcs B Nap/aMeHT
HOCUT HENponopLMOHasbHbIV XapakTep N 4TO BBEAEHNEM TaKO-
ro 3anpeta Jintea Hapywwuna crtatbto 3 lMpotokona Ne 1 k
KoHBEHUMN O 3awmTe MNpaB YenoBeka W OCHOBHbIX CBOOOS,
(manee Takkxe — KoHBeHuus). CornacHo 4actm 1 ctatbun 46
KoHBeHUMn BbicOkMe p[orosapuBalolmMecss CTOPOHbI 3TOM
KoHBeHUUM 06513aMCb UCMOJHATL OKOHYaTESNIbHbIE PELUeHUS
ECIMNY no genam, B KOTOPbIX OHW ABASAOTCA cTOpoHamu. lof
Han3opom Komuteta MUHUCTPOB rOCynapCTBO-OTBETYUK
MOXeT CcBOOOAHO BbiOMpaTb Mepbl, NP MOMOLLX KOTOPbIX OHO
OyOeT BbIMNONIHATH CBOE lopuamyveckoe 00683aTenbCTBO MO
MCMONIHEHNIO OKOHYaTeNbHbIX peweHnin ECMNY B cooTBETCTBUM
co cTatben 46 KoHBeHuune. B JInTBE HU Yy KOrO HE BO3HWUKANO
COMHEHUI MO NOBOAY HEOOXOOMMOCTU WCMOMHATL pPeLUeHne
ECMY. Auckyccus BO3HMKA MO NOBOAY TOro, Kakum obpas3om
cnenyet ncnonHuTb pewenne ECIY: goctaTtouyHO M UBMEHUTDb
3akoH o0 Bblibopax Cerima nnm HeobxoaAnMMO MeHATb KOHCTu-

7 Valstybés Zinios, 2004, Ne 120-4430.

8 Case of Paksas v. Lithuania. No. 34932/04, Grand Chamber judgment,
Strasbourg, 6 January 2011.

9 Pemenne xosuterun bonpiioit nanarsl EBporneiickoro cyna no npaBam 4eioBe-
ka ot 30 urons 2009 r. mo neny Verein gegen Tierfabriken Schweiz (VgT) v.
Switzerland (no. 2). No. 32772/02. Grand Chamber judgment, Strasbourg, 30
June 2009.
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Tyumio? MHEHUs IOPUCTOB Pa3genunncb: OOHW CUYUTaNU, 4To
peweHne ECIMY MoxeT ObiTb MUCMOMHEHO NYTEM BHECEHUS
M3MeHeHnn B 3akoH 0 Bblbopax Celima, gpyrue yTBepXxaanu,
YTO A9 9TOr0 UBMEHUTb 3aKOHbI HEAOCTATOYHO — HEOOXOAMMO
BHecTn nonpaekn B KoHcTuTyuumio. Pearvpysa Ha Bce 6onee
obocTpAaoLLYyOCa OUCKYCCUID cpeaun puanydeckon obule-
cTBeHHOCTU, KoHCTUTYUMOoHHbIN Cya 10 auBapsa 2011 r. coenan
crneumanbHoe 3asiBfieHMe, B KOTOPOM OTMETWUI, YTO «4Jisi OCY-
LLEeCTBIEHNS BbILLEYNOMSIHYTOro pelieHns Esponerckoro cyaa
no npasaM YenoBeKa — CO3[aHUSA IPUANYECKNX MPELNOCHIIOK
ONs AMua, OTCTPAHEHHOro OT AOJDKHOCTM B MOpsiaKe MMMAUY-
MEHTa, BbIABUXEHUS 4Yepe3 OrnpeneneHHoe BpeMs CBOel
KaHOoupaTypbl Ha Bbibopax CenmMa, 3aHATUSA OOJ/DKHOCTU YeHa
napramMeHTa 1 ycTpaHeHus TakuMm o6pa3oM HECOBMECTUMOCTU
Mexay KoHctutyumeit Jintockol Pecnybnvku n KoHBeHumen o
3almMTe npaB YenoBeka M OCHOBHbIX CBOOOL, J10/1IKHbI BHOCUTb-
cs cooTBeTCTBYyOLMe rnorpasku B KOHCTUTYyUUIO JINTOBCKOV
Pecnybavikun». HecMoTpsa Ha TO, 4TO NO3numsa KOHCTUTYLIMOH-
Horo Cypa 6blna BeCcbMa ICHOW — HEOOXOAMMO BHECTU Nonpas-
kn B KoHcTuTtyumio, Ceim pewmn He obpallaTb Ha Hee BHUMa-
HUS 1 BblbpaTb Apyron nyTb: 22 mapta 2012 r. Cerm BHeC
M3MeHeHne B 4acTb 5 cTaTbn 2 3akoHa 0 Bbibopax Celima u
NMOCTaHOBWJI, YTO «4yieHoM CeliMa He MOXeT n3bmpaTbcs NULO,
koTopoe CelmM B NopsaaKe MMANNYMEHTA OTCTPAHUA OT 3aHMMae-
MOI O0/MKHOCTU UK Nuwnn maHgaTa yneHa Cerima, ecnm co
[HS BCTYMJIEHNS B CUITY peLleHnst 06 OTCTpaHeHUn OT 3aHMMae-
MOW OO/DKHOCTU UAK nuweHnn maHgarta yneHa Cenma He npo-
wso 4Yetenipe roaa»''. Takum obpa3om, Croxunacb BecbMa
3aTpyoHUTENbHAS C IOPUOVNYECKON TOYKM 3PEHUS CUTyaLUs: B
MoctanoBneHnun ot 25 mas 2004 r. KOHCTUTYUMOHHBI Cyh, KOH-
ctatmpoBan, 4To B KOHCTUTYyuMn yCTaHOBNEH 3arpeTt Koraa-
ambo Bripeab n3bupatb YneHoMm CeriMa nuuo, OTCTPaHEHHOE
CeliMOM B nopsiake MMMMYMEHTA OT 3aHUMAEMON A0SKHOCTU
3a rpyboe HapyweHne KoOHCTUTYUMM nnm 3a HapyLLeHe Npucs-

10 <http://www.Irkt.lt/Pranesimai/txt-2011/L20110110c.htm>.

" Valstybés zZinios, 2012, Ne 42-2042.
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rn, a Ceim 22 mapta 2012 r. NpUHAN 3aKOH, COrlacHO KOTOPOMY
Takoe NMuo MoXeT n3buvpartscs uneHom Cerima, ecnm ¢ MOMEHTa
BbIHECEHMS PELLEHNS O €r0 OTCTPAHEHUN OT 3aHMMAEMOW OOMX-
HOCTU B NOPSAKE MMMNYMEHTA MPOLLIO YeThipe roaa. Takas iopu-
Auyeckasa cutyaums cnoxumnacbe notomy, 4to CeiM NOsHOCTbIO
UrHopmpoBan CHOPMYMPOBAHHYIO B MOCTaHOBNEHUsX KoHCTu-
TyumoHHoro Cyaga oduupanbHylo KOHCTUTYLMOHHYK AOKTPUHY,
3aKJII0YaloLLLYOCs B TOM, Y4TO npeacTtaBneHHoe KOHCTUTYLMOH-
HbiM CyooM MoHMMaHve nonoxeHuii KoHcTuTyumm obssbiBaeT
Cernim, lMpaButenbscTtBo, lNpe3upeHta Pecnybnukn, a Takxke
Cydpl'2 gaBaTb Takoe TONKOBaHMe KOHCTUTYyuMKM, KOTOPOE He
OTIM4yaeTcs OT ee TONIKOBAHUS, AAaHHOro KOHCTUTYLMOHHBLIM
Cyoom . TMonoxeHus npuHaToro Cenmom 22 mapta 2012 .
3aKkoHa 0 BHeceHun nameHeHun B 3akoH o Bbibopax Cenma, nos-
BONSIOLLME MLy, OTCTPAHEHHOMY OT AOJ/DKHOCTM B MNopsake
UMMNUYMEHTa, M3bupatbcsa yYneHom CeliMa, ecnv C MOMEHTa
OTCTPaHeHUs OT AOJIKHOCTM NPOLUIO YeTbipe roga, 6uian obxa-
noeaHbl B KOHCTUTYUMOHHBIN Cya. 5 ceHTabpsa 2012 r.
KOHCTUTYUMOHHbIM Cya, BbIHEC MOCTAHOB/IEHME, B KOTOPOM KOH-
cTaTMpoBa, 4To NosioxeHne 3akoHa o Bbibopax Ceima, cornac-
HO KOTOPOMY NULO, OTCTPAHEHHOE B NOPSAKE UMMNUYMEHTA OT
DOMKHOCTM 3a rpyboe HapylieHme KOHCTUTyuUmMn nnm 3a Hapylue-
HWe NPUCSArM, BHOBb MOXET ObITb N36paHo yneHom Celima, ecnu
C MOMEHTA ero OTCTPaHEeHUs1 OT AOJIKHOCTU MPOLLIO HE MEHEe
qyeTbipex neT, npotmBopednt KoHcTtuTyumn. Takmum o06pasom,
KoHcTuTyumoHHeii Cya, ewe pas noaTBepaun CBOKO NMpeablay-
LLYIO LOKTPUHY, YTO NINLLO, B NOPSAKE UMNUYMEHTA OTCTPAHEHHOE
OT JO/MKHOCTK 3a rpyboe HapyleHne KOHCTUTYUMn Unm 3a Hapy-
LLEHME NPUCATU, HE MOXET Koraa-nnobo Brnpeap n3dbmparbes yne-
HoM Cerima, MNpe3naeHToM Pecnybnukn, He MOXET 3aHuUMaTb
kakne-nmbo apyrme OOHKHOCTU, Hayano WCMOJIHEHUS KOTOPbIX

12 [TocranoBnenne Koncturynmonnoro Cyma ot 28 mapra 2006 r. Valstybés

zinios, 2006, Ne 36-1292.

13 [TocranoBnenue Koncturyumonnoro Cyna ot 22 nexabps 2011 r. Valstybés
zZinios, 2011, Ne160-7591.

14 [Tocranosnenne Konctutyunonuoro Cyna ot 5 cenrsiops 2012 . Valstybés
Zinios, 2012, Ne 108-5472.
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CBSI3aHO C NPUHECEHMEM NPeayCMOTPEHHOM B KoOHCTUTYyUUKM
npucarn. KOHCTUTYUMOHHbIM Cya, noavepkHys, 4YTO pelleHue
ECMNY camo no cebe He MOXeT SBASATbCHA KOHCTUTYLMOHHOWM
OCHOBOWM N9 peunHTepnpeTaumn (Koppekummn) oduumanbHOn
KOHCTUTYLIMOHHOM OOKTPUHbI, YTO U3 MPUHLMNA BEPXOBEHCTBA
KOHCTUTYUMN BbITEKAET, YTO €AMHCTBEHHbIV Cr1OCOb YCTPaHUTh
HEeCoOBMEeCTUMOCTb Mexay KOoHCcTuTyumen n EBpOonerickori KOH-
BEHUMeE 0 3aLynTe rpas Yes10BeKka v OCHOBHbIX CBOOOA — BHECTY
cooTBeTCcTBYyOLME rorpasku B KoHCTUTYumio. Tlocne Toro, Kak
KoHCTUTyumMoHHbIM Cya, BbIHEC AA@HHOE MOCTaHOBMEHME, CTano
04YeBUAHO, 4TO nonpaBkn B KOHCTUTYLMIO ABNAOTCA HEN3OEXHbI-
MW, MOCKOJIbKY APYroro cnocoba ncnonHutb peweHne ECMNY no
neny «lMakcac npotue JINTBbI» HET.

B koHue 2013 ropa Celim B345Cs 32 COOTBETCTBYIOLLME
nonpasky K KOHCTUTYyuUMK. Beilwe y>xe 0TMe4yanoch, YTo NepBoe
rosiocoBaHve no NOBOAY A0MNOJSIHEHUSA CcTaTbn 74 KOHCTUTYUUU
HOBbIM MOJIOXEHMEM, NpenycMaTpuUBaIOLWMM, 4TO MNPaBOBbIE
nocneacTBmMs ANs nuua, OTCTPAHEHHOro OT AOJIKHOCTU B
nopsiake UMMUYMEHTA, YCTaHaBMIUBAKOTCA KOHCTUTYLIMOHHBIM
3aKOHOM, cocTosinock B Cenme 23 okTa6psa 2013 r., a B sHBape
2014 r. 6bina co3BaHa BHeo4depeaHas ceccus Cerma, B xode
KOTOPOW MiaHMpOoBanoOChb MNPOBECTU BTOPOE r0OJIOCOBAHUE MO
NMOBOAY YKa3aHHOM nonpaBku B cTaTbio 74 KoHCTUTyuuW.
OpHOBPEMEHHO MIAHMPOBAIOCH NPOroy0COBaTh 1 32 COOTBET-
CTBYIOWMA KOHCTUTYLIMOHHBIA 3aKOH'5, B KOTOPOM ObIfI0 npe-

15 [Ipemycmotpennbie B Korctutynuu JlutoBckoit PecryOnukn Tak Ha3pIBacMbIe

«CIIUCOYHBIC» KOHCTUTYLMOHHbIE 3aKOHBI HUMEIOT Oojiee HU3KYIO HOpUanYec-
Kyto cuity, 4eM KoHCTUTynus, OMHAKO OHU UMEIOT 00Jiee BHICOKYIO IOpHIYEC-
Kyl0 CWJIy IO CpaBHEHHIO C OOBIYHBIMH (OpAMHAPHBIMU) 3aKOHAMH.
KoHcTHUTYIIMOHHBIE 3aKOHBI TPHHUMAIOTCS, €CJIU 32 HUX IPOToJIocoBajo Oosee
TIOJIOBHHBI OT o0miero uucia wieHoB CeliMa, a U3MEHEHHUS B HUX BHOCSTCS
OONBIIMHCTBOM He MeHee 3/5 roinocoB oT obmiero yucna wieHoB Ceiima.
Nzmenenns B KOHCTUTYIIHIO MOTYT OBITH BHECEHBI ITyTEM IPOBEICHHS BCEHA-
ponuoro pedepenayma iy npusatas CeliMoM 3akoHa 00 W3MEHEHHH I10JI0-
skeHnit KOHCTUTYIIMI: KOHCTUTYIIOHHAS MTONIPABKa CYUTACTCS IPUHSATOM, €CIH
3a Hee MPOroJIoCOBANI0 HE MeHee 4eM 2/3 oT olmiero yrcia wieHoB Celima.
l'onocoBanue Mo KOHCTUTYLIMOHHOH MONPAaBKe JOKHO MPOBOIUTHCS ABAXKIBL,
a WHTEpBAJl MEKIY MEPBBIM U BTOPBIM TOJOCOBAaHHEM JIOJDKCH COCTABIATH HE
MEHee TpeX MecsIeB. [Ipy KaXk oM roJlocOBaHUU JIOMKEH OBITh MPUHAT HICH-
TUYHBIN TEKCT KOHCTUTYLMOHHOM nonpasku. [lonpaska k Konctutyuu Bery-
[aeT B CUJIy HE PaHbIIC YeM Yepe3 MECSLl ¢ MOMEHTA €€ IIPUHSTUSL.
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OYCMOTPEHO, 4TO 1ML, OTcTpaHeHHoe CeliMOM B nopsiake
VMMMYMEHTA OT AOJIKHOCTHY 3a rpyboe HapyweHue KoHCTUTyummn
WK 32 HapyLUEHNE NMPUCSTU, MOXET n3bupatbcs MNpe3ngeHTom
Pecnybnuvkn, uneHom Celima, ecnivm C MOMEHTa ero OTCTPaHEHUS
OT JosmkHocTn npowso 8 net. Mocne Toro, kak CeiMm cobparncs
Ha CEeCCUI0, BbISICHUIOCbH, YTO 3HaYuUTeNlIbHasd 4aCTb 4JIEHOB
CeliMma He HamepeHa roflocoBaTh 3a NMpeasaraemMyio nonpaeky B
cTaTbio 74 KOHCTUTYLMN N YTO MOXET HE XBATUTb rOJIOCOB Yfe-
HoB Celima ons ee NpUHATUS, MOSTOMY 3TOT BONPOC BblS1 UCKITIO-
YeH 13 NOBECTKN NieHapHoro 3acenanus Cenma. boina n gpyras
npuynHa, 3acTaBuBLUAS OT/IOXUTb BTOPOE rojloCOBaHWE Mo
rnonpaske B cTaTbio 74 KOHCTUTYUUWN: aBTOPUTETHbIE OPUCTHI
ny6MYHO BbICKa3aan CBOU COMHEHUS OTHOCUTENbHO TOro, 6bin
nm cobnogeH CenMmoM Npu NEPBOM FOJIOCOBAHUN 3a YKa3aHHYI0
nonpasky B cTatbto 74 KOHCTUTYUMU YCTAHOBJIEHHbIA B
KoHcTutyummn nopsnok nameHeHns KoHCTUTyummn, He 6bin n OH
HapyLLEeH.

CornacHo yactu 1 ctatbn 147 KoHCcTUTYUUM BHeCTU B Celm
npeanoXeHme OTHOCUTENbHO W3MEHEHUS WKW AO0MNOJIHEHUS
KoHCcTuTyumMn mmeet npaBo rpynna 4neHoB Celma 4ymcneH-
HOCTbIO He MeHee 1/4 oT obLero Ymucna yneHo Cenma nnu He
MeHee 300 Tbicay nabupateneii. Takum obpasom, B KoHCTU-
TYUUM yKasaHbl ABa cybbekTa, KoTopble MMET NpaBo MHULMN-
poBaTtb nonpasku B KOHCTUTYUMIO 1 NpeacTaBnaTb ux Cenmy. B
KoHCTUTYyUMn He npenycMoTpeHa BO3MOXHOCTb BHECEHUS B
CeliM KOHCTUTYLMOHHbIX MOMPaBOK KakMMU-nnMbo [pyrumu
cybbektamn. COMHeEHME MO NOBOAY TOro, He MPOTUBOPEUUT NN
KoHCcTuUTyumm nonpaska B ctatbio 74 KOHCTUTYUMK, 32 KOTOPYIO
Celim yxe opHaxAabl MNPOronocoBaj, BO3HMKIO MOTOMY, YTO
Komutetr Ceiima no BompocamM npaBa M npaBonopsaka npwu
0b6CYXAEHUN MPoeKTa KOHCTUTYLMOHHOW NonpaBku, NOArOTOB-
NeHHon rpynnoii yneHos Cema B cocTtaBe 1/4 o1 obuiero yncna
yneHoB Ceiima (rpynna uneHoB Celrima B coctaBe 1/4 oT o6Liero
yucna 4yneHoB Cerima npeanarana MeHsTb He CTaTblo 74, a opy-
rne ctatby KOHCTUTYLMN), MO CYLLECTBY M3MEHWUIT coaepXaHne
KOHCTUTYLMOHHOW NMonpaskn, NOAroTOBIEHHOW ee nHmumaTopa-
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MU, 1 npeactasmn Cenmy ansg NpUHATUAS COBEPLUEHHO OPYryto
KOHCTUTYLIMOHHYIO MOMPaBKy, 4eM Ta, KoTopas Oblna npenioxe-
Ha rpynnoi yneHos Ceima B coctaBe 1/4 oT obLLero ymicna yne-
HOB Cenma. MoryT nn KOMUTETbI U Apyrne CTPYKTYpPHbIE NOA-
paspenenuna Cenma, kotopble cornacHo Ctatyty Cerima gonx-
Hbl paccMaTpuBaTb NPOEKT KOHCTUTYLIMOHHOM NONpPaBku, Npes-
CTaB/IEHHBIN €€ UHMUMaTopamm, obnagaTtb NOJHOMOYUSMU Ha
M3MEHEHNE COAEPXaHUA KOHCTUTYLIMOHHOW NOonpasku, Noaro-
TOBJIEHHOW €e MHMumMaTopamMmu, no CyLLLeCcTBY, He MPOTUBOPEYNT
n 310 KOHCTUTYLUMN? B 3TOM 3aKk/io4anochb CyLLEeCTBO cnopa.
KOHCTUTYyuua 9BRgeTcsa LenoCcTHbIM akTOM (4acTb 1 cTaTbin
6 KoHctuTtyuumn). KoHCTUTYuMOHHBI Cya, B CBOUX MOCTAHOBME-
HUSAX HE pas KoHCTaTMpoOBas, Y4TO LENOCTHOCTb KOHCTUTyumu
Oo3Hauaert inter alia To, 4TO BCe NonoxeHmns KOHCTUTYyUMM cBa3a-
Hbl MeXay co60In He TONbKO (popMabHO, MO CTPYKTYPE N3N0Xe-
HNSA KOHCTUTYLMOHHbIX HOPM, HO 1 NO NUX COAEPXAHWUIO, YTO Mpuv
TOJIKOBAHUN COLEPXAHUA KOHKPETHOro rnosiokeHus KoHcTuTy-
umn'e B OGOMbLUMHCTBE CJ/lyYaEB €ro HEeBO3MOXHO TOJIKOBaATb
OTAENbHO OT ApPYrux nonoxenunn KoHcTtutyuun. LLenocTHOCTb
KoHCcTuTyumMn o66a3bIBaeT Npu ee MHTEPNpeTaunm yCTaHOBUTb
Takoe paBHOBECUE MeXAY LEHHOCTAMMU, KOTOPOE HE MCKaxarso
Obl cogepxaHne HW OLHOW LLEHHOCTW, OXPaHSEMOM KOHCTUTY-
LMOHHbIMU HOpMammn'?. KOHCTUTYUMOHHBIM Cya, Takke nogyvep-
KNBAET, YTO NPU TONIKOBAHUN KOHCTUTYLMN HENBb3S OrPaHNYnTb-
CS TOJIbKO JIMHIFBUCTUYECKUM (O0CN0BHbIM) €€ TONKOBaHUEM, a
cnenyet NMPUMEHATb pasfinyHble MeTObl TOJKOBAHUS npasa:
JIMHTBUCTUYECKNIA (O0CNOBHbIN), CUCTEMHBIN, OOLUUX NPUHLM-
rnoB rnpasa, NOrnyeckni, Teneonornyecknin, HaMepeHnin 3axko-
Hopartens, npeueneHTHbI, NCTOPUYECKU, CPaBHUTENbHbIA U
ap. Tonbko Tak — nyTemM BCECTOPOHHEro TosikoBaHusa KoHc-
TUTYLUM — CO3[aI0TCA NPeAnoChIIKM s peannus3auum HasHave-
HUA KOHCTUTYuMM Kak OBLEeCTBEHHOrO AOrOBOpa U akTa BbIC-

163akmrouenne Konctutynmonnoro Cyna ot 24 sHBapst 1995 1. Valstybés zinios,

1995, Ne 9-199.
7 Meconuc I Metononornyeckue OCHOBBI HHTeprperauuu KoHcTuTynuu.
Bunsntoc: Lentp peructpos, 2010, c. 51.
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el 1opnanyecKonr cunbl, ansg obecneyeHns Toro, 4To He 6ynyT
OMPOBEPIHYTbl KOHCTUTYLMOHHBIE HOPMbI U MPUHLMMLI, ByKBa 1
nyx KoHCcTuTyummn, He ByaeT OTKIOHEHN OT COOTBETCTBYIOLLMX
NONoOXeHUn KOHCTUTYLUUU U CMbICTa KOHCTUTYLMOHHOIO pery-
NNPOBAHUSA B LIEJIOM, U 4TO B XN3HWN OyayT cobnoaaThCs Te LEeH-
HOCTW, KOTOpble 3akpensieHbl B KOHCTUTYyUMM M Ha KOTOPbIX
OCHoBaHa npuHaTtag Hapogom KoHcTutyumss, KOHCTUTYLMS HE
MOXeT MCTOJIKOBbIBATHCS C ONOPOM Ha 3aKOHbI 1 Apyrne npaso-
Bble akTbl, MOCKOJIbKY 3TO 03Ha4aso Obl OTPULAHME BEPXOBEH-
ctBa KOHCTUTYUMX B NPaBOBON CUCTEME'®.

CrabunbHocTb KoHCTUTyuMn npepctaBnset cobon 6osb-
LY LEHHOCTb, MOCKONbKY cTabunbHaa KoHCTUTyumsa cospaet
npennocbiIKKU AN NocnenoBaTefibHOro pas3BmuTuUs o0bwecTsa 1
rocynapctea. CtabunbHOCTb KOHCTUTYUUM SIBASIETCS FNaBHbIM
ycnoBuem obecnevyeHns NpeeMcTBEHHOCTU (Npenckasyemo-
CTU) MOJINTUYECKON peanbHOCTU, a BMEeCcTe C TeM — npe-
€MCTBEHHOCTM 1 NPeackaszyeMocTun (MPOrHO3NPYyeMOCTHN) 3KO-
HOMWYECKOW, COLMaNIbHOW, HPABCTBEHHOW pPEasIbHOCTU.
KoHCTUTYyuMS, Kak 9400 BCEN NPABOBOW CUCTEMBbI, TOXE MOXET
BbIMNONHATbL OTBELEHHbIE el PYHKLMM TONBbKO TOraa, Korga oHa
SBNSeTCS CTabuabHOM. KOHCTUTYUMS HE NOANEXUT N3MEHEHUIO,
noka ee rnoJIOXKeHUss MOryT OblTb MCTOJIKOBaHbI U TakuMm obpa-
30M npurcnocobieHbl K HOBLIM NOTPeOHOCTSIM 00LLecTRa.

B paccmatpuBaeMOM Hamm cinydae uameHeHme KOHCTu-
TyUMn 9BRSIETCS HEeM30eXHbIM, MOCKOJIbKY, KakK yXe oTmeva-
JIOCb, 3TO ABMASETCA €AWHCTBEHHbIM CMOCOOOM WMCMOMHUTL
peweHne ECIMNY no geny «lMakcac npotms JInTBbl». He TOAbKO B
OAaHHOM, HO U BO BCeX Opyrux cry4asx nonpaskuy B KOHCTU-
TYUMIO O0JIKHBI BHOCUTLCS C COBI0OAEHNEM YCTAaHOBJ/IEHHOMO B
KoHcTuTyumMn nopsigka. HapyweHnme npesyCMOTPEHHOro B
KoHCcTuUTyuun nopsiaka nmameHeHuss KOHCTUTyummn ctano Obl
OCHOBaAHWEM AJ19 NPU3HAHUS KOHCTUTYLIMOHHOM MONPaBKun npo-

18]Jocranosnenue Koncrurynunonnoro Cyna ot 25 mas 2004 r. Valstybés Zinios,

2004, Ne 85-3094.
19TTocranosnenue Koncrurynnonnoro Cyna ot 12 utonst 2001 . Valstybés Zinios,
2001, Ne 62-2276.
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TnBopevaulen KoHctutyuum. Kak y>ke oTMedanoch, npm obcyx-
neHnn CenmoM npoekTa nonpaskm B CTatbld 74 KOHCTUTYLMN
BO3HUVK/IO COMHEHME MO MOBOAY TOrO, HE MNPOTUBOPEYUT NKn
nonpaeka B cTaTbio 74 KoHcTuTyumn, 3a kotopyio Celm yxe
opHaxabl nporonocoBan, KoHCTUTyumu, nockonbky Komutet
Cerima no Bonpocam npaea 1 npaBonopsaka npu 06CyxaeHum
npoekTa NoAroTtoBneHHoW rpynnon 4yneHos CeriMa B cocTaBe
1/4 oT obwero ymucna yneHosB Celima nonpaBku K KOHCTUTYUUM
Mo CYLLECTBY M3MEHWUIT COAEPXAHNE KOHCTUTYLIMOHHOW Nonpas-
K1, NOArOTOBMIEHHOM €€ nHuumaTopamu, n npeacrtasun Cenmy
0715 NPUHATUS COBEPLLUEHHO APYrY0 KOHCTUTYLIVMIOHHYIO NOMpas-
Ky, 4eM Ta, KoTopas Obina npeanoxeHa rpynnon 4yneHos Cenma
B cocTaBe 1/4 o1 obuwero 4yncna yneHoB Cenma. PasBeaTb naH-
HOEe COMHEHWNE MOT TOJIbKO KOHCTUTYUMOHHbIN Cya.

CeiiMm BbIGpan [0BOJSILHO MHTEPECHbLIN CrNocod NMpoBepKM
0060CHOBAHHOCTM TaKOro COMHeHUs: 7 Hosi6ps 2013 r. oH obpa-
Tnncs B KOHCTUTYUMOHHBIM Cya ¢ npocbOoi onpenenntb, He
npoTmBopeuunt nm KoHcTuTyummn BHeceHHasa Cerimom 25 anpens
2006 r. nonpaska k 4acTtu 2 ctatbn 125 KOHCTUTYUMKU, yCTaHaB-
nuBatowaa npaBoBon ctatyc banka JIntebl?! NonpaBka K 4yacTtu
2 ctatbn 125 KoHCcTUTyuumn 6bina BeibpaHa NoToMy, YTO Npu ee
pa3paboTKe U MPUHATUM CNOXMKIACb aHaNornyHas cutTyauus:
Komutetr Celima nmo Bonpocam npaea M rnpaBonopsaka npwu
obCcyXaeHun npoekTa nomnpaBkM K 4Yactm 2 cTtatbu 125
KoHcTuTyuumn, npenctaBneHHoro CenmMy rpynnon 4YneHoB
Ceiima B cocTtaBe 1/4 ot obuwero yucna 4yneHoB Cerima, no
CyLLLEeCTBY M3MEHW TeKCT MonpaBkyM K 4Yactum 2 ctatbum 125
KoHcTutyumu n npeactasun Cenmy cBon TekcT. Torpa Cenm
rosocoBan He 3a MPOEKT MomnpaBkyM K 4Yactm 2 cTtatbu 125
KoHCTUTYUMU, NpeanoxXeHHbIr rpynnoi yneHos Celima B cocta-
Be 1/4 o1 obuiero yncna yneHoB CelimMa, a 3a NOArOTOBIEHHYIO
Komnutetom Ceiima no Bonpocam npasa W npasBonopsaka
nonpaeky B 4acTb 2 ctaten 125 KoHctutyumm. Ob6palleHne
Ceiima B KOHCTUTYUMOHHBIN Cyp, ¢ NpocbOOM onpenenuTb, He
npoTmBopeyut nn KoHcTuTyummn npuHatein 25 anpensa 2006 r.
3aKkOH O BHECEeHUU M3MeHeHun B cTaTbio 125 KoHcTuTyumu,
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COOTBETCTBOBaANO BCEM POpPMasSibHbIM TPEBOBAHUSAM, MOSTOMY
KoHCTUTYUMOHHbIN Cya NpUHAA X04aTancTBO K paCCMOTPEHNIO,
X0Ts ObINO 04eBUAHO, 4YTO obpauieHme Ceima B KoHcTu-
TyumoHHbn Cypa aBnseTcs GUKTUBHBLIM, NOCKONbKY CeliM nHTe-
pecoBano He TO, cooTBetcTByeT anm KoHcTuTyumm yactb 2
ctatbn 125 KoHcTUTYUUK, a To, MOXeT nnm CenM NpoaoIXUTb
obcyxaeHue n NpuHATUE NpoekTa 3akoHa O BHECEHUN N3MEHe-
HUI B cTaTblo 74 KOHCTUTYUMM, NO3BOASIOWENO 1Ly, OTCTpa-
HEHHOMY B MOpPsAKe MMMUYMEHTA OT AOJIKHOCTU, BHOBb ObITh
n3bpaHHbIM Ha nocT MNpe3uaeHTa Pecnybnukn, B Ceiim, a Takxke
OblTb HA3HAYEHHbIM Ha O0/MKHOCTU, Ha4Yano WUCMOJSIHEHUS KOTO-
pbIX CBSI3aHO C NPUHECEHMEM NPeayCMOTPEeHHON B KOHCTUTY-
umn npucaru. Cenm, obpawasacb B KOHCTUTYUMOHHbIM Cya no
nosoay cooTBeTcTBUSA KOHCTUTYyumMm 4yactm 2 crtatbu 125
KoHCTUTYumnmn, nencTeyloLlen y>xe 6onee LWecTn neT, Haaesncs,
4To KOHCTUTYUMOHHBIN Cya HE OCMENUTCS MPU3HaTb 3aKOH,
KoTopbiM Oblnla BHeceHa nonpaeka B 4acTb 2 cTtatbum 125
KoHcTuTyumnmn, npotmeopevawmm KOHCTUTYLUMK MO NOPSIAKY €ro
npuHATUS. MHbiIMKM crnoBamMu, oXxupaanocb, 4to KoHCTUTyum-
OHHbI Cypn cornacutcs C TOYKOW 3PEHUS MOSNTUKOB, 4YTO
KomuteTt Celima no Bonpocam npasa v npaBonopsaka uim apy-
rme CTPYKTYpHble noppasneneHus Ceilma npu obcyxaeHun
npoekTa nonpasky K KOHCTUTYLUMK, NPEeaCTaBAEHHOro rpynnon
yneHoB Celma B coctaBse 1/4 oT obuiero 4yncna yneHos Cenma,
MMEIT MOSIHOMOYNS MO CYLECTBY M3MEHUTb TEKCT KOHCTUTY-
LMOHHOWM MnonpaBkW, MNOArOTOBJIEHHON €e uHuumatopamu. B
Takom cnyvae Cerim mor 6bl BTOPO pa3 rosnocoBarthk Mo noBoay
nonpasku K ctatee 74 KOHCTUTYLMM, KOTOPas, KaK yXxe oTMe4a-
nocb, nossonuna Obl 1Ly, OTCTPAHEHHOMY B MOPSAKE MMMUY-
MEeHTa OT [AO0JIKHOCTWU, BHOBb ObiTb M3OPAHHbLIM Ha MOCT
Mpe3npeHTta Pecnybnnkn, B Ceim, a Takxke OblTb HA3HAYEHHbIM
Ha OO/MKHOCTM, Ha4Yano NUCMONHEHUS KOTOPbIX CBSA3aHO C NpUHe-
ceHnem npenycmoTpeHHon B KoHcTuTyummn npucaru. Oxun-
naHna Cerima, 4to KOHCTUTYUMOHHBIN Cya, HE OCMENUTCS Npu-
3HaTb 3aKOH, KOTOpbIM Oblna BHeEceHa nonpaBka B 4acTb 2
ctatbn 125 KOHCTUTYUMK, npoTuBopeYalmm KoHCTUTYyUun no
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NOpsiAKY €ro NMpuHAaTUS, He onpaBaanncb. KOHCTUTYUMOHHbIN
Cyn B cBoeMm lMocTtaHoBneHnn ot 24 auBaps 2014 r. KOHCTATU-
poBan, 4To NpuHATLIN Cenmom 25 anpens 2006 r. 3akoH O BHe-
CEHNU N3MEHEHNN B 4acTb 2 cTaTbn 125 KOHCTUTYLMKN NPOTUBO-
peunt KOHCTUTYLUM NO NOPSAKy ero NpuHATMa. ITO O3HavaeT,
4yTO YacTb 2 cTatbn 125 KOHCTUTYUMKM BNpEeab HE MOXET Npume-
HATbLCHA, 4YTO OHa WCKJIIOYEHA N3 MNPaBOBOW CUCTEMbI JIUTBHI.
Mepen TeM Kak NPUCTYNUTb K OOCYXOEHUIO apryMeHTOB,
obocHoBbIBaOWMX noctaHoBneHne KoHcTtutyumoHHoro Cyna,
paccMoTpuM 00uwme TpeboBaHUA K BHECEHUIO M3MEHEHU B
KoHcTunTyumio.

Il. Tpe6boBaHMA K KOHCTUTYLLMOHHbLIM NONpPaBKam

KOHCTUTYUMOHHO-NPaBOBOE pPEeryinpoBaHnNe BHECEHUS
n3mMeHeHunii B KOHCTUTYLMIO 0OYCNOBAIEHO MOHUMAHNUEM CaMOW
KoHCcTnTyuun, ee npuponon n HasHavyeHmem. KOHCTUTYLMOH-
Hbih Cyn, B cBOoeM lMocTaHoBneHUM oT 24 aHBaps 2014 r. KOH-
cTaTupoBas, 4YTO MOCPEACTBOM BHECEHUS KOHCTUTYLLMOHHbIX
nonpaBoOK M3MEHSAETCS coaepKaHme NoNoXeHnn KoHcTutTyumm,
B3aMMOCBSI3M MEXAY 3TUMU MOJIOKEHNSAMU, MOXET ObITb U3Me-
HEHO paBHOBeCKe Mexay 3akpernsieHHbIMY B KOHCTUTYLMN LeH-
HOCTAMMU; B pe3dynbTaTe U3MEHEHUA OOHUX MONOXeHUN KoHC-
TUTYLIMN MOXET MEHSATLCS COLEPXKaHNE APYrnX ee NoJIOXEHUA 1
KOHCTUTYLMOHHO-NPaBOBOIro pPeryampoBaHusa B uesnom. [lpu
BHECEHUN B KOHCTUTYUMIO MOMpaBOK AOJSIKEeH cobnoaaTbcs
3aKkpenneHHbii B 4yactu 1 ctatbm 6 KoHCTUTyuUMmM nmneparms,
4TO KOHCTUTYLMNSI 9BISIETCS LI€JTIOCTHLIM akToM?°, KOHCTUTYLUN-
OHHbIN Cya HEOOHOKPATHO KOHCTATMPOBAI, YTO BCE MOMOXEHUS
KoHcTUTyummn Tak cBsidaHbl Mexay coboi, 4YTo coaepxkaHue
oaHux nonoxeHunn KOHCTUTYyumMn oOycnoBAMBaeT coaepXxaHue
OPYrnx ee nosioXeHNM; KOHCTUTYLMOHHbIE MOJIOXEHNSI COCTaB-
NS0T €QVHYI0, BHYTPEHHE COrflaCoOBaHHY CUCTEMY; HU OOHO U3
NonoXxeHun KOHCTUTYLMN HE MOXET ObITb MPOTUBOMNOCTABMIEHO

2JJocranosnenue Koncrurynuonnoro Cyna ot 24 susapst 2014 r. TAR, 2014-

01-24, Ne 478.
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opyrum ee nonoxeHusam. Cama npupopa KoHCTUTyuum, kak
akTa BbICLUEN IOPUANYECKOWN CUSbl, NAES KOHCTUTYLMOHHOCTH
npegnonaraet, YTo B KOHCTUTYLMN HET U HE MOXET ObITb NPO-
0enoB uNM BHYTPEHHUX nNpoTuUBOpeYunii (MocTaHoBNEHUSN
KoHcTtutyumoHHoro Cyaa ot 25 mas 2004 r., 13 nekabpsa 2004
r., 28 mapta 2006 r., 24 anuBapsa 2014 r.). [locpeacTBOM BHecCe-
HUS KOHCTUTYLIMOHHbIX MOMNPaBOK HENb3s NPOTUBOMOCTaBNNATb
Apyr Apyry nonoxeHus KOHCTUTYUUW, 3aKpernsieHHble B HUX
LeHHoCTU, inter alia Henb3sa NPOTVMBOMOCTAB/ATbL MNPaBOBOE
perynupoBaHue, YCTAHOBMEHHOE B rflaBax W CTaTbsX
KoHCTUTYUMn, KOHCTUTYLIMOHHO-MPABOBOMY PErynInpoBaHuio,
YCTaAHOBJIEHHOMY B COCTaBHbIX YacTax KoHcTtutyuumn. KoHCTu-
TYUMOHHOM MONpaBKoOW He MOXET OblTb CO34aHO TakOe HOBOE
KOHCTUTYLMOHHO-NMPAaBOBOE perynMpoBaHue, nNpu KOTOPOM
OAHO KOHCTUTYLMOHHOE MOJIOXEHNE onposeprano 6bl gpyroe
WM NPOTUBOPEYUSIO Bbl EMY N TONIKOBATb 3TW MOJIOXEHUS Kak
B3aMMHO co4veTaloLlmecs 6b10 Obl HEBO3MOXHO. Takmum obpa-
30M, BYacTu 1 ctatbn 6 KOHCTUTYLMM 3a10XKEH MMNEPATUB, YTO
rnonpaskamu B KOHCTUTYLINIO HE MOXET ObITb HapylleHa corna-
COB@HHOCTb M0JI0XeHUV KOHCTUTYLNW, 3aKPEernieHHbIX B Hel
LeHHocTen?'.

KoHcTutyumoHHein Cyn B cBoem [locTtaHoBneHun ot 24
aHBapsa 2014 r. KOHCTATMPOBAJ, YTO UMIMEPATMB COrNacoOBaHHOC-
TN NONOXeHu KoHCTUTYyuun npeanosaraet marepuaabHbie U
rnpoueccyasbHble OrPaHNYeHUsT NP BHECEHUN U3IMEHEHWV B
KoHcTutyumioz. lNMonoxeHne noctaHoBneHns KOHCTUTYLMOHHO-
ro Cyna o Tom, 4To B KOHCTUTYL MM NpeayCMOTPEHBI rpoLeccy-
aJibHbl€ OrPaHNYeHusl Npu BHECEHUN U3MEeHEeHu B KOHCTUTY-
LMI0, OCHOBAHO HA TOM, 4TO B KOHCTUTYLIMM 3akpeniieH nopsaokK
€€ N3MEHEHUs, KOTOPbI HeEOOXoAMMO cobnoaaTb Npy BHece-
HUM KOHCTUTYLMOHHbLIX MOMpaBok. B HayyHO-topuanyeckon
nnTepaTtype nmeeTcs BCceoOLLas AOrOBOPEHHOCTb, YTO HECO-

21 Tlocranosienue Koncrurynuonsnoro Cyna ot 24 suBaps 2014 . TAR, 2014-

01-24, Ne 478.
2JJocranosnenue Koncrurynuonnoro Cyna ot 24 suBaps 2014 r. TAR, 2014-
01-24, Ne 478.
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6noaeHne yCTaHOBNEHHOTO B KOHCTUTYUMM nopsiaika ee name-
HeHUs1 cTano Obl OCHOBAHWEM A/ NPU3HAHUS KOHCTUTYLMOH-
HOW nonpasku npoTmeopeyvallen KoOHCTUTYyUMmM No nopsaaky ee
MPUHATUSA, NO3TOMY YKa3aHHOE MOJIOXKEHNE MOCTAHOBEHUS
KoHcTutyumoHHoro Cyna He 9BnAsieTCs HOBbIM UM ManON3BECT-
HbIM CJIOBOM B KOHCTUTYLIMOHHOW topucnpyaeHumn. NonoxeHne
«B KOHCTUTYUMU 3akpenneHbl npoueccyasibHble OrpaHnyeHus
npuv BHECEHUN U3MEHEHUI B KOHCTUTYLMIO» ABASIETCS BaXHbIM
B APYroM njaHe, — B OpUANYECKNiA 06OPOT BBELEHO HOBOE
NOHATUE «[pPOLecCcyasibHble OrpaHnyYeHus». PaHblie ynoTpeb-
NANUCh APYyrne NOHATUSNA: «MopsaaoK naMmeHeHns KOHCTUTyumm»,
«0Bs3aHHOCTb cobnoaaTh YCTAHOBAEHHbLIN B KoHCTUTyumun
nopsinok UameHeHus KOHCTUTyuun», «3anpeT Ha HapylweHue
nopsaka nameHenmsa KoHctutyumm» n gp. Icnonb3oBaHHOE B
noctaHosneHnun KoHctutyumoHHoro Cyna noHaTue «rnpoLeccy-
aJjibHble OrpaHu4eHunsi» 03HadvaeT inter alia, 4TO LaHHOE NOHATUE
CTano KOHCTUTYLMOHHbBIM, YTO OHO OyAeT Mcrnonb3oBaTbCs (He
MOXET BrNpeab He NCMNO0JIb30BaTbhCS) MPU PacKpPbITUX coaepXa-
HUS YCTAHOBMEHHOro B KOHCTUTYyUMWM nopsiaka U3MeHeHus
KoHcTnTyuun.

lMpoueccyasibHble orpaHu4YeHus NPy BHECEHUN U3MEHEHU
B KoHcTutyumio BbiBOAUANCH KOHCTUTYUMOHHBIM Cyaom w3
MONOXEHUN, SKCIUIMLUMTHO 3aKpenfieHHbIX B cTaTbax 147-149
KoHctutyummn. CornacHo 4dactu 1 crtatbm 148 KoHcTtutyuum
«nofioxeHmne ctatb 1 KOHCTUTYUUM «JINTOBCKOE rocynapCcTBO
ABNSIETCA HEe3aBUCUMOI OeMOoKpaTU4YecKon pecnybnmkomn»
MOXET OblTb M3BMEHEHO TOJIbKO NyTeM pedepeHayma, ecim 3a
3TO Bbicka3asnoch Obl He MeHee 3/4 rpaxngaH JInTebl, ob6nagato-
WX nadupatenbHbiM NpaBoM». ToNbko nytemM pedepeHayma
MOTyT OblTb USBMEHEHbI MOJIOXEHUS F1aBbl NepBon KOHCTUTYLNK
«JInTOoBCKOE rocynapctBOo» UM [NaBbl  YeTblpHagUaTow
«M3meHeHne KoHCTUTyummn» (4actb 2 ctatbh 148 KoHCTUTYUMN).
Jpyrve nonoxeHnst KOHCTUTYUUN MOTYT OblTb U3MEHEHbI ABYMS
cnocobamun: BO-MepBbiX, OHU MOrYT ObiTb M3MEHEHbI MYyTEM
pedepeHayma; BO-BTOPbIX, X MOXET U3MeHUTb CeliM. BHecTu
B Celim npepnoxeHne OTHOCUTENbHO M3MEHEHUS U AOMNOJIHE-
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HUSA KOHCTUTYUUM MMeeT NpaBo rpynna yneHoB CeriMa YnCneH-
HOCTbIO He MeHee 1/4 oT obuiero yicna 4yneHoB Ceima wunm He
meHee 300 Tbicay wnsbupatenenn (4actb 1 crtatbm 147
KoHcTutyuum). KOHCTUTYUMOHHbIE MOMPaBKM K TEM MOJIoXe-
HUAM KOHCTUTYUUK, KOTOPble MOryT OblTb M3MeHeHbI CelMomMm,
OOJDKHBI paccMaTpuMBaTbCs M TOIOCOBAHME MO HUM AOJIKHO
NPOBOANTLCA OBaXbl; MEXAY 3TUMU rOSIOCOBAHUSIMU O0SIKEH
[enaTtbCs He MEHEE YEM TPEXMECSIYHbIV MEPEpPbIB; MPOEKT 3aK0-
Ha 006 n3aMeHeHUn KoOHCTUTYLUK cumTaeTcs NpuHaTbiM CenmMom,
€CnM Mpu KaxaoM rof0oCOBaHMK 3a 3TO MPOrosocoBano He
MeHee 2/3 oT obuwiero yncna yneHoB Ceiima (4acTb 3 cTaTbu
148 KoHcTuTyummn). HenpmHaTas KOHCTUTYLMOHHAS Mnonpaska
MOXeT OblTb BHECEHA HA HOBOE paccMoTpeHme Cerma He paHee
yeM 4yepes rog (4actb 4 ctatbh 148 KoHcTuTyuumn). MpuHATLIN
3aKkoH 006 wu3MeHeHun KOHCTUTYyuMM nojgnucbiBaeTcs
Mpe3naeHTom Pecnybnuku n He no3gHee 4em B TedeHue 5 aHen
oduumansHo obHapopayeTcs (4actb 1 ctatbn 149 KoHcTuM-
Tyumu). MNMpesnageHT Pecnybnmku HE MMeEET npaea oTnaratesb-
HOroO BETO MO OTHOWEHUIO K 3akKOHYy 00 W3MEHEHUU
KoHCcTuTyumm. 3akoH 06 nameHeHun KoHCTUTYUUn BCTYMNaeT B
CWUJly HE paHee 4Y4eM 4epe3 OAMH MECSL, NoCne ero NMpUHSaTUS
(yacTtb 3 ctatbyn 149 KoHCTUTYLMM).

OTtBeT Ha Bonpoc, umeet nm komuteT Celima npaBo Mo
CYLLLECTBY M3MEHUTb COAEPXAHME MPOEeKTa KOHCTUTYLIMOHHOM
nonpaeku, npennoxeHHo Cenmy rpynnoi yneHo Celima B
cocTtaBe 1/4 o1 o6uiero ymicna yneHoB Celima, MOXeT I KOMU-
Tet Celima Takon, MO CyLLECTBY WU3MEHEHHbIA KOMUTETOM
Cennma nNpoOeKkT KOHCTUTYLVMOHHOW MNOMNpaBku, NpeacTaBuTb
Ceimy, n moxet nu CeliM NpUHATL Takoi pas3paboTaHHbIn
komuteTtom Cerima n npencraBneHHbln CelriMy NPOEKT KOHCTU-
TYUMOHHOM nonpaBku, 0OyCNoB/EH NMOHUMAHUEM MONOXEHUS,
copepxauierocs Byactu 1 ctatbn 147 KoHcTutyumumn: «<BHectn B
Cerim npegnoxeHne OTHOCUTENIbHO MOonpaBky B KOHCTUTYLVIO
MMeeT npago rpynna yneHoB Cenima B COCTaBe He MeHee 1/4 oT
obuiero uncna yneHos Celima».

YnotpebnaemMmoe B NOJSIOXEHUM, coaepXalemcs B 4actu 1

95



Koucrurynmonnoe MPABOCYAUE - 2(64) 14

ctatbn 147 KOHCTUTYUUN, MOHATUE «MPEensioXXeHNEe OTHOCWU-
TENbHO U3MEHEHUS UM JONONHEHUS KOHCTUTYumMmn JInToBCKOM
Pecnybnukmn» He MOXeT OblTb MCTONKOBAHO [AOCIOBHO, Kak
O3HavatoLlee noboe, B TOM YUCIIE U HEACHO CHOPMYIMPOBAH-
HOe, HEKOHKpEeTHoe, abcTpakTHOe NnpenoxeHne nnn naeto ob
M3MEHEHUN nnu aononHeHnn KoHctutyuum. NMogobHoe TonKo-
BaHME OAaHHOro NOHATUA OblNI0 6bl KOHCTUTYLMOHHO HEOOOCHO-
BaHHbIM, MOCKOJIbKY 03Havano Obl, YTO YCTAHOB/IEHHbIE B YaCTu
1 ctatbn 147 KOHCTUTYLMN CYOBEKTHI MOTN Obl NPEACTaBUTL B
Celim npennoxeHns 06 nameHeHumn KoHctutyumm, a Ceinm gon-
XeH Obin 6bl paccMaTpmBaTh Noboe npeasioxxeHme 06 naMeHe-
HUU UK JononHeHnn KoHcTutyuun, inter alia n Takoe, B KOTO-
pom 6bina 66l chopMynMpoBaHa NULLL UAES UKW Lesb Npeano-
XeHns 06 NBMEHEHUN NN AONONHEHNUU KOHCTUTYLMN, @ HE KOH-
KPETHbIN TEKCT KOHCTUTYLIMOHHOM NOMNPaBKW; B Clly4ae BHeCe-
HUS Ha paccMmoTpeHue Cenma Takoro NpeasioXeHus OTHOCU-
TENIbHO N3MEHEHNS UM JononHeHns KOHCTUTYLMn, B KOTOPOM
He cPOPMYIMPOBAHO KOHKPETHOE MEHSIoLWee Unn OOMNOSHA0-
wee KoHcTuTyumio nonoxexue, inter alia He yka3aHa KOHKpPET-
Has n3MeHsemasa nnm gononaHsemas crtatbsd KoOHCTUTyumn (ee
4acTb WAW MYHKT), OTCYTCTBOBas Obl OOBLEKT PaACCMOTPEHUS.
KoHcTuTyumoHHbein Cya B cBoem NocTtaHoBneHnn oT 24 aHBaps
2014 r. KOHCTaTMpOBAas, 4To yrnoTpebnsgemoe B 4YacTu 1 cTatbu
147 KOHCTUTYUMUW MOHATUE «NPEenoXeHUe OTHOCUTENbHO
nameHeHusa mnm gononHeHns KoHctutyuum Jintosckon Pec-
ny6amMku» O3HA4YaeT, YTO 3TO ABNSAETCH MMPOEKTOM MOornpaBku K
KoHcTuTyumm, T. €. NpoekToM 3akoHa 06 nameHeHun KoHCTu-
Tyumn. B cootBeTCcTBUM C YacTbio 1 ctatbn 147 KoHCTUTyUMU
BHeCTM B CelM nMpeasioXeHne OTHOCUTENIbHO U3MEHEHUS UK
[0NosiHeHUs KOHCTUTYLMM MMEIOT NPaBO TOJIbKO ABa CyObekTa:
rpynna 4yneHos CeriMa YMCNEHHOCTbIO He MeHee 1/4 oT obLwero
yucna yneHoB Ceima nnn He meHee Yyem 300 Thicay nsbuparte-
Nen; HUKakMm gpyrumM cybbekTam Takoe npaso No KoHCTUTyuum
He npepocTtasneHo. Celim HE MOXET paccMaTpmBaTb U NPOBO-
OUTb FONOCOBAHME MO MOBOAY MPEeasioXeHUs OTHOCUTENbHO
M3MEHEHUS AN AO0MONHEeHNa KOHCTUTYLUM, BHECEHHOIO OpY-
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rvM, 4em ykasaHo B 4actu 1 ctatbn 147 KOHCTUTYLUN, CYOBEKT-
oM. C gpyrom CTopoHbl, TO, 4TO B 4acTu 1 ctatbm 147 KOHCTU-
TYUUM YCTAHOBJIEHO UCKJIIOYMUTENIBHOE NMPaBo CyOLEKTOB Npes-
noxeHust 06 nameHeHun KoHCTUTYyumMmn — rpynnel YieHos Cenma
YNCNEHHOCTbIO HEe MeHee 1/4 oT oOLero Ymucna 4yneHoB Cenma
nnn He MmeHee Yyem 300 Toicay nsbupatenenn — BHecTn B Celim
npennoXeHne OTHOCUTENbHO M3MEHEHUS U O0MNOJIHEHUS
KoHCTUTyumnm, He o3Ha4vaeT, 4To CeliMm Npm pacCMOTPEHNN BHE-
CEHHOro NpPeasioxXeHnss BOOOLLE HE MOXET M3MEHUTb TeKCT
3akoHornpoekta 06 nameHeHun KoHCTUTYyuun. TeM He MeHee
Npu U3MEHEeHUN TekCcTa 3akoHonpoekTa 06 nameHeHnn KoHcTu-
TYLUN HE MOXET ObITb ONPOBEPrHYTO YCTAaHOBNEHHOEe B YacTu 1
ctatbn 147 KOHCTUTYLUN UCKITIOYNTENBHOE NMPAaBO rpynmbl Y4ae-
HoB CeiMa YNCNTEHHOCTbIO He MeHee 1/4 oT 0bLwero Yyucna yne-
HoB CeliMa nnm He meHee Yyem 300 Teicay n3bupaTenen BHECTH
B CenM npennoxeHne OTHOCUTENIbHO NBMEHEHUA UK OOMONHE-
HUA KoHcTutyuun. OTmeyanocs, 4To CeliMm He MOXeT paccmar-
puBaTb U NPOBOAUTb FOIOCOBAHME MO MOBOAY MpPeasioXeHUs
OTHOCUTENbHO U3MEHEHUS U AononHeHns KoOHCTUTyUMun, BHe-
CEHHOro Apyrum, 4em ykaszaHo B yactu 1 ctatbn 147 KoHCTUTY-
UMy, cybbEKTOM, MO3TOMY B COOTBETCTBMU C KOHCTUTyumen
npu paccMoTpeHun B Cenmme BHECEHHbIX MPEAYCMOTPEHHbIMUN B
yactn 1 ctatbn 147 KOHCTUTYUUM cyObEKTaMM 3aKOHOMPOEKTOB
06 u3ameHeHun KoHCTUTYUUW MOryT rnpomM3BOAUTHCS TOJILKO
HEeCyLLEeCTBEHHbIE U3MEHEHUS, T. €. NBMEHEHUSs, NO CYLLEeCTBY
HEe MeHdlWwme CcoaepXaHne npeacTaBfeHHOro MNpoekTa,
NOCpeacTBOM KOTOPbIX MPecnefyeTcs Lenb ny4ywe oTpeaakTum-
poBaTb TEKCT KOHCTUTYLMOHHOW MOMPaBKW C TOYKMU 3PEHUS
JINTOBCKOrO £3blka U OPUONYECKON TeXHUKN 0e3 U3MeHeHUs
obbemMa KOHCTUTYLIMOHHO-MPaBOBOro pPerynmpoBaHus, YyTOY-
HUTb WAIN KOHKPETM3NpOoBaTb npennaraemble GOPMYIMPOBKN.
CnepoBaTtenbHo, nd vactn 1 ctaton 147 KOHCTUTYUNM BbITEKAET
3anpeT Ha CyLeCTBEHHOE U3MEHEHWE Mpu PacCMOTPEHUN B
Celime cogepXxaHusa 3akoHornpoekta 00 MameHeHun KoHcTu-
Tyumu, npencTtaBfieHHOro rpynnon 4neHoB Cenma YUCNEeH-
HOCTbIO He MeHee 1/4 oT obuiero ymcna YneHoB Cerima Unu He
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meHee 4yem 300 Thicay nsbuparenewn, inter alia Takum obpasom,
4yTOObI Obl1Ia NCKaXeHa Lenb NpegnaraeMoro KOHCTUTYLIMOHHO-
NpPaBOBOro PEryaMpoBaHus, M3MeHeH O0ObLEM NpeasiaraeMoro
KOHCTUTYLMOHHO-MPAaBOBOro PEryanpoBaHus, npennaraancb
COBEPLUEHHO Apyrue cpenctBa KOHCTUTYLMOHHO-MPaBOBOro
perynupoBaHunsa oss OOCTUXKEHUS MOCTaBNEHHOW LUenun, npeana-
ranocb MeHaTb Apyroe nonoxeHne KoHcTutyumun. B cnydae
BHECEHWNSA KOMUTETOM WUAN OPYrUM CTPYKTYPHbIM nogpasaene-
HeMm CenmMa CyuwleCTBEHHbIX N3MEHEHUN B MPOEKT KOHCTUTY-
LMOHHOW NONpaBku, NPeACcTaBEHHbI ee MHULMaATopamMu, 310
O3Ha4yano Obl MosiBieHMe HOBOro NpoekTa KOHCTUTYLMOHHOM
nonpaekn. CornacHo KOHCTUTYLMM KOMUTET UK OPYroe CTPpyK-
TypHOoe noppasneneHne Celima He BnpaBe BHecTn B Ceim
npeasoXeHne OTHOCUTENbHO U3MeHeHUsT KOHCTUTYUun. Takmm
npaBoM, Kak y>xe oTMeyanoch, ob6nagaeT TObKO rpynna YieHos
CeliMma yncneHHocTblo He MeHee 1/4 OoT oOLLero 41cna Y4ieHoB
Ceiima unu He MmeHee Yem 300 Thicsay n3bupartenein. Celim npwu
pPacCcMOTPEHNU NPOEKTA KOHCTUTYLMOHHOW NOMNpaBku, BHECEH-
Horo rpynnon 4yneHoe Celima YNCNEHHOCTbIO HE MeHee 1/4 oT
obuwero yncna 4neHor Cenma nnm He meHee 4yem 300 Thicad
n3buparenen, MOXeT o40bpPUTb MNPOEKT WM €ro OTKIOHUTb;
CeliM HEe MOXET N3MEHUTb BHECEHHbIN NPOEKT MO CYLLECTRY.
KoHcTuTyuuoHHbIn Cya, npy paccMOTPEHMM BOMPOCca O TOM,
HEe NpoTMBOPEYUT Nu NpuHaTbIn Cerimom 25 anpensa 2006 r.
3aKOH 0 BHECEHNU N3MEHEHUI B YacTb 2 ctatbn 125 KoHCTUTy-
UMK NO Nopsaky ero npuHatusa KOHCTUTYUMK, KOHCTaTMpoBain,
yto KoMuTeT Cenma no CyLeCTBY U3MEHU COAEPXAaHMNE BHE-
ceHHoro rpynnoi uneHoB Cerima B cocTtaBe 1/4 oT obLiero
yucna yneHoB Cerima npoekTa NonpasBku B YacTb 2 ctatbn 125
KOHCTUTYLMM: BKIIOYNA B MPOEKT MOJIOXEHUS, KOTOPbIE HE BbIN
npeasioxeHbl rpynnoi 4yneHos Ceima, yCcTaHOBUA Apyroe npa-
BOBOE perynvMpoBaHue, 4YemM TO, KOTOpoe OblIo MpensioxeHo
MHMLMaTOpaMm KOHCTUTYLMOHHOW nonpasBkn. Takum obpasom,
He Obln cobMoaAeH 3anpeT, BbiTEKaLWWIA N3 MOJIOXEHNS YacTu 1
ctatbn 147 KOHCTUTYUUN, COrNacHO KOTOPOMY «BHeCTU B Celm
npennoxXeHne OTHOCUTENbHO M3MEHEHUS UAN OO0MNOJIHEHUS
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KoHcTuTyuum JinTockom Pecnybnvkn nMeeT npaso rpynna ynie-
HoB CeliMa B cocTaBe He MeHee 1/4 oT oOLero Yymcna 4ieHoB
Cerima», npu paccMmoTpeHun B CeliMe No CyLLeCTBY U3MEHUTb
copepxaHue 3akoHonpoekTa 06 nameHeHnn KoHCTUTYLMK, BHe-
CEHHOro rpynnon 4yneHoB CemMa YMCNEHHOCTbLIO HE MeHee 1/4
oT obuiero umcna uyneHoB Cerma. KoHcTuUTyuuoHHbin Cya B
cBoem loctaHoBneHun ot 24 aHBaps 2014 r. KoHcTaTupoBsan,
4yT1o NpuHaThIi Cenmom 25 anpens 2006 r. 3akoH 0 BHeECEeHUN
M3MEHEeHU B YacTb 2 cTaTbk 125 KOHCTUTYLUM NPOTUBOPEUUT
KOHCTUTYUMM no nopsioky ero npuHATus. Takas KoHcTaTtauus
KOCBEHHbIM 00pa3oM O3HayaeT M TO, YTO COCTOsIBLUEeCs B
Celime 22 okTabps 2013 r. nmepBoe rosocoBaHve No noeoay
pononHeHus crtatbl 74 KOHCTUTYUMU HOBbLIM MOJIOXEHUNEM,
npegycmaTpuBaloLWmMM, YTO NpaBoOBble MOCNEACTBUS A8 Anua,
OTCTPAHEHHOr0 OT AOJ/MKHOCTW B MOpsiAke MMMNUYMEHTa, ycTa-
HaBNNBAIOTCS KOHCTUTYLIMOHHbBIM 3aKOHOM, SIBASIETCS aHTUKOH-
CTUTYLIMOHHbBIM, TOCKOsbKy CeliM ronocoBan He 3a KOHCTUTY-
LMOHHYIO NMONpPaBky, NPEeOSIOXXEHHYI MHULMATOPAMU KOHCTUTY-
LMOHHOM nonpaeku, T. e. rpynnoi yneHoB Cerima B coctase 1/4
OoT obuiero 4ymcna 4yneHoB Ceima, a 3a KOHCTUTYLMOHHYIO
nonpaeky, nogrotosneHHyto Komutetom Celma no Bonpocam
npaea M NpaBonopsaKa, Kotopas rno CyLlecTBy OT/MYaeTcs OT
npepnoxeHHom rpynnown yneHoB Cerma. CnepnoBatensHo, Celim
He CMOXeT BTOPOW pa3 rosiocoBaTth Mo NOBoAy NpoekTa 3akoHa
0 BHECEHUU N3MEHeHNI B cTaTbio 74 KOHCTUTYUMK, NO3BONSIO-
LLEero nmuy, OTCTPAHEHHOMY B NOPSAKE MMNUYMEHTA OT A0SIKHO-
CTW, BHOBb ObITb M36paHHbIM Ha NocT Mpe3ngeHTa Pecnybnmku,
B CeliM, a Takxe OblTb Ha3HaYeHHbIM Ha OO/KHOCTM, Hayano
NCMOJIHEHUS KOTOPbIX CBA32HO C NMPUHECEHUEM NPeayCMOTPEH-
HoI B KOHCTUTYUMKM npucarv. BepHyTbes K 9ToMy Bonpocy Cerim
CMOXEeT TONbKO B C/ly4ae BHeCeHus rpynnoi yneHos Celima ync-
JIEHHOCTbIO He MeHee 1/4 oT obuiero yncna 4yneHos Cerima nnm
He MeHee YeMm 300 Teicay nsbupatenen B Celim nNpeanoxeHuns
OTHOCUTENbHO  U3MEHEHUs  COOTBETCTBYIOLWEN  CTaTbW
KoHcTuTyummn. Bea npouenypa nameHeHmns KoHCTUTyumn gonx-
Ha 6yaeT O6bITb HaYaTa 3aHOBO.
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PackpbiToe B MNoctaHoBneHun KoHctutyunonHoro Cyaga ot
24 quBaps 2014 r. noHMMaHMe 3akpensieHHbIX B KOHCTUTYLMKU
NOJNIOXEHUA 06 M3MeHeHun KoHcTuTyuum, cHopMyImpoBaH-
Hble npoueccyalibHble TpeboBaHUA K n3meHeHuto KoHcTuty-
LUK 9BNAI0TCA O4EHb BaXXHbIMU, MOCKOJIbKY CHUXAOT BO3MOX-
HOCTb BMNpeab Mpu BHECEHUU n3mMeHeHun B KoHCcTuTyuwuio
coBepLlaTb Takme npoLueccyanbHble (NpoueaypHbie) owndkn,
KOTOpblE MO/ Obl CTaTb OCHOBAHWEM [J151 MPU3HAHMSA 3aKOoHAa
O BHECEHUN U3MEHEHUIN B KOHCTUTYUMIO NPOTMBOpPEHaLLUM
KoHCTUTYyuMM no nopsiaky ero npuHatusa. Eule 6onee BaxHbIM
ABNSETCHA MOJIOXEHME BbllWeHa3BaHHOro [locTaHOBEHUS
KoHcTutyumoHHoro Cypa, yreepxgatouiee, 4to «B KOHCTUTY-
Uy npeaycMoTPEHbI OMNpPeaesIeHHbIE OrPaHNYEeHMNs Mo OTHO-
LUEHNIO K COAEPXaHMID KOHCTUTYUMOHHbLIX MOMNpaBOkK». JTO
3HAYUT, 4YTO NPU U3MEHEHUN KOHCTUTYUUN B HEWN HE MOryT
OblTb 3aKpenseHbl NONIOXEHUS ONPENENEHHOI0 COAEPXKAHUS;
MOJIOXEHNA ONpeneneHHOro coaepXaHus He MOoryT ObiTb
3akpenneHbl B KOHCTUTYyUMM He ToNbko CernMoM, — UX He
MOXeT 3akpenuTb U Hapoa nytem pedepeHayma. OrpaHu-
YEHUSA NPU APUHATUM KOHCTUTYLMOHHbBIX MOMPaBOK onpeae-
JIEHHOro cogepXaHusa xapaktepusyrTcd KOHCTUTYLMOHHbBIM
Cynom Kak matepuasibHble OrPaHUYEHNS MNP BHECEHUN U3ME-
HeHun B KOHCTUTYUMIO.

MaTepunanbHble OrpaHNYeHnsa NPy BHECEHNUN N3MEHEHWUI B
KoHCTUTYUMIO (OrpaHnyeHns NO OTHOLLUEHUIO K COAEPXaHMUI0
KOHCTUTYLIMOHHbIX MOMPaBOK) BbiITEKAOT U3 0OLEro KOHCTUTY-
LLMOHHO-NPABOBOr0o pPeryampoBaHusa v npegHasHavaroTcs OJss
3alLUTbl YHUBEPCAsIbHbIX LLEHHOCTEN, HA KOTOPbIX OCHOBLIBAET-
¢ KOHCTUTYUMS, Xn3Hb 006LecTBa 1 rocyaapcTea, a Takxe ass
obecrneyeHns COraacoBaHHOCTU MONOXEHUA KOHCTUTYyLUN.
KoHcTuUTyumnoHHbIn Cyn B cBoeM [locTaHoBNeHUn ot 24 aHBaps
2014 r. KoHCcTaTMpOBas, YTO cornacHo KoHcTUTyuun Hegonyc-
TUMbI Takue rnorpasky K KOHCTUTyUnKW, KOTOPbIE OrpoBeEPIriiv
Obl 3akperiieHHble B KOHCTUTYUnmn yHaaMeHTalbHbie KOHCTU-
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TYLUMNOHHbIE LIEHHOCTN?; HE3aBUCUMOCTb roCynapcTBa, AEMO-
KpaTtuio n pecnybnnky, NPUPOXAEHHbIN XapakTep nNpaB U CBO-
6opn 4yenoBeka. ATU LLEHHOCTU COCTaBMASIOT KOHCTUTYLMOHHYIO
OCHOBY JIMTOBCKOro rocymapcTBa, kak obuero 6nara Bcero
obuiectBa. B cnyyae onpoBepxeHus xoTs Obl OAHON N3 3TUX
LEeHHOCTEN, paspylmnacb Obl BCS cUCTEMaA 3akKpernsieHHbIX B
KOHCTUTYUMN LUEHHOCTEN?4,

C 3akpenneHHbiMu B ctatbe 1 KOHCTUTYUMM PyHAAMEHTaNb-
HbIMU KOHCTUTYLMOHHLIMWU LLEHHOCTSIMU — HE3aBUCUMOCTbIO
rocynapcTsa, AeMokpaTueli, pecnybnnkoi — TECHO CBA3aHa reo-
nonuTuyeckas opueHTaums JIMTOBCKOro rocyaapcTtea, 0bycnos-
nunBaioLasa BeldpaHHyo JInToBckon Pecnybnmkon eBponenckyo
N TpaHcaTNaHTUYECKYO UHTerpaumio. eononmtnyeckas OpueH-
Tauus JlIntoBckon Pecnybnvkm o3HayvaeT 4neHCTBO JIMTOBCKOW
Pecnybnukn B EBponeiickom coto3de n HATO, a Takke Heobxoaum-
MOCTb BbIMNOJIHSATb COOTBETCTBYIOLUME MeEXAyHapoaHble 06s3a-
TENbCTBA, CBA3aHHbIE C 3TUM YNEHCTBOM. B TekcTe KoHCTUTYuMn
reononuTmnyeckas opmeHtauus JIMTOBCKOrO rocyaapcTea Bbipa-
XeHa expressis verbis B KOHCTUTYUUMOHHOM akTe «O 4neHCcTBe
JlntoBckon Pecnybnukn B EBpONENckoM Cok3e», KOTOPbIN
ABNAETCH COCTaBHOM YacTbio KOHCTUTYUMKU. B KOHCTUTYLMOHHOM

2 Tor (hakT, 9TO CyIIECTBYIOT (hyHAAMEHTaIbHbIC KOHCTUTYIIMOHHBIC MPHHIIUIIEI

(IeHHOCTH), KOTOpbIE HE MOTYT OBITh ONPOBEPTHYTHl KOHCTHTYLIMOHHBIMH
TIOTIPaBKaMH, B CBOEH FOPHUCIIPYICHIIMH KOHCTATUPOBATIN TAKKE U KOHCTHTY-
IWOHHBIE Cymbl Jpyrux rocygapcts. K mpumepy, DenepaibHblii
Koncrutynmonnsiii Cyn I'epmanuu B 1951 1. B nene Southwest State (1 BVerfGE)
OTMETHII, YTO CYMIECTBYIOT (pyHIaMEHTATbHbIE KOHCTUTYIIMOHHBIC TTPUHITHIIEL,
KOTOPBIE HACTOJBKO CHJIBHO OTPAKAIOT IPABO, YTO Ja)Ke MMEIOT MPUOPHUTET
nepen Konctutynueii n cBsi3piBatoT paspaborurnkoB Koncrurymmm (Kommers,
D., P. The Constitutional Jurisprudence of the Federal Republic of Germany.
Durham: Duke University Press, 1997, c. 63); Koncrutyunonssiii Cyn Uranuu
B cBoeM pemeHun Ne 1146/1988 xoHcTaTnpoBai, yTo B KOHCTUTYIIMH 3aKperiie-
HBI OTPE/ICNICHHbIE «BBICIIME TIPUHIIUITBD), KOTOPBIE HE MOTYT OBITh HApYIIICHBI
IIPU IPUHATHU 3aKOHOB, m3MeHstomux Koneruryo (Bongiovanni, G; Sartor,
G; Valentini, Ch. Reasonableness and Law. Netherlands: Springer, 2009, c. 234).

24 KonctuTynronHbslii Cyl KOHCTAaTHpOBAd, YTO KOHCTUTYILMOHHBIE IOMPAaBKH,
OIPOBEpPraloIye yKa3aHHbIe IEHHOCTH, MOTYT OBITh BHECEHBI TOIBKO B OXHOM
SIMHCTBEHHOM CIIy4ae: eciM Hepes 3TUM OyleT H3MEHEHO HOJIOXKEHHE, Colep-
Karmmeecst B cratbe 1 Konctutynmm: «JIutoBckoe TocyaapcTBO SIBISCTCS HE3aBH-
CHMOM JEMOKpaTH4eckoil pecryOnukoi», n KoHcTHTynnoHHBIH 3akoH «O
JIuTOBCKOM rOCYnapCcTBE», KOTOPBIH SIBISETCS COCTAaBHON YacThio KOHCTUTYIHH.
3T0 MOXHO C/IeNaTh TOJIIBKO ITyTeM pedepeHayMa, eCIii 3a 9TO BBICKaXKETCs He
meHee 3/4 rpaxaad JInTBel, 00IagaonMX H30HPATEIbHBIM IPABOM.
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akte «O uneHcTBe JluTtoBCKkOW Pecnybnuku B EBponeinckom
cotoze» inter alia ycTaHOBNEHbl KOHCTUTYLIMOHHbIE OCHOBbI Y/1E€H-
cTBa JlInToBCckon Pecnybnnkun B EBponeickom cotose: JInToBckas
Pecnybnuka, 6yayyin rocygapcTBOM-4neHoM EBponenckoro
COl03a, pasgenseTr ¢ EBponencknm coo3oM unm OOBEPSET eMy
KOMMETEHLMIO rOCYAAPCTBEHHbBIX OPraHOB B TeX 061aCTsAX, KOTO-
pble NpeaycMOTPeHbl 4OrOBOPaMM, HA KOTOPbIX OCHOBbLIBAETCS
EBponenckuii cos, nu B TON Mepe, 4ToObl BMECTE C APYyrMMu
rocygapcrtBamMmu-ygieHamn EBponenckoro coto3a morna Obl
coo0Lla BbIMOSIHATL CBSAI3AHHbLIE C YJIEHCTBOM 00s513aTeNbCTBa B
3TUX 06NaCTSX, @ Takke Nosb30BaTbCs CBA3AHHBLIMU C YIEHCTBOM
npaeBamMn (ctatbs 1); npaBoBble HOPMbI EBponerickoro cotosa
FBNAIOTCA COCTABHOW 4aCTbi) MNPaBOBOW CUCTEMbI JIMTOBCKOM
Pecnybnukn. ECnn 9T0 BbITEKAET U3 JOTOBOPOB, HA KOTOPbIX OC-
HOBbIBaeTCs EBponenckuin coios, npaBoBble HOpMblI EBponenc-
KOro COt03a NPUMEHSAIOTCH HEMNOCPEACTBEHHO, a B Cllyyae KO-
311 NMPaBOBbIX HOPM OHW MNAaBEHCTBYIOT Ha, 3aKOHaMu U Opyru-
MU MNpaBOBbIMU akTamu JInToBckor Pecnybnukm (ctatbsa 2).
KoHCTUTYUMOHHbIM Cya, KOHCTaTUpOBa, Y4TO A0 Tex nop, noka
KOHCTUTYLMOHHbIE OCHOBbI YieHCcTBa JIMToBCKoM Pecnybnnku B
EBponenckom coto3e, 3akpenneHHble B ctatbsx 1 1 2 KoHCTUTy-
umMoHHoro akta «O uneHcTBe JluToBckon Pecnybnuku B EBpO-
NemcKkoM Colo3e», He OTMEHEHbI NnyTeM pedepeHayma, He Moryt
BHOCUTBCSI Takme KOHCTUTYLIMOHHbIE MOrnpaBku, KOTOPbIE Orpo-
Bepr/iv 6bl 0b6si3aTesibcTBa JInToBCKOV Pecrnybiviku, CBSI3aHHbIE
C 41eHCTBOM B EBponerickom coro3e. B npoTnBHOM criyyae Obina
Obl HapyLLIeHa rapMoHUS Mexay nosoxeHusamm KoHctutyuum, a
TakxXe 3aKPernieHHbIMY B HUX LLEHHOCTAMMU.

B KOHCTUTYUMKM yCTAHOBJIEHO, YTO MNOJIOXEHUSA rNaBbl NEPBOV
KoHCTUTyumMmn «JInToBCKOE rocygapcTBO» U raBbl YeTbipHaaLUa-
Ton «M3meHeHne KOHCTUTYUUU» MOIFYT ObiTb M3MEHEHbI TONbKO
nytem pedepeHayma. To, 4To B KOHCTUTYLLIMK yKa3bIBAIOTCH KOH-
CTUTYLMOHHBIE MOJIOXEHUS, KOTOPble MOryT ObiTb W3MEHEHDI
TONbLKO NyTeEM pedepeHayma, o3HavyaeT, 4To Hapop cumntaer atun
KOHCTUTYLIMOHHbIE MOJIOXEHUS 0COOEHHO BaXXHbIMU, MO3TOMY
NpaBO Ha UX U3MEHEHNE OCTaBNSAET 3a COOOM U He paspeluaeT
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MEHATb 3TN nonoxeHnsa Cermy. M3 yka3aHHOro KOHCTUTYLMOH-
HOrO peryaMpoBaHus BbiTekaeT, 4To CeilM, obnagas KOHCTUTY-
LMOHHBIMY MOSIHOMOYUSIMU MO U3MEHEHUID TEX MOJIOXEHUN
KoHCTUTYyuMn, KoTopble MOryT OblTb UBMEHEHLI HE TOJIbKO MYTEM
pedepeHayma, HO U npuHaTbIM CeriMoM 3aKOHOM 00 M3MEeHEHUM
KOHCTUTYLIMN, HE MOXET BHECTU TaKNe M3MEHEHUSI B 3TV KOHCTU-
TYLIMOHHBIE MOJIOXEHMS], YTOObI YCTAHOBJIEHHOE B HUX MPaBOBOE
peryanmpoBaHne KOHKYpmpoBasio Obl C TEM PaBOBbIM PEryINpo-
BaHWEeM, KOTOPOE YCTaHOBJ/IEHO B KOHCTUTYLMOHHbIX [0OJI0Xe-
HUSIX, NoAnexalmx U3MEHEHWIO TOJIbKO nyTeM pedepeHayma.
MHbIMM cnoBamu, BHeCEHHbIMU CEeMMOM KOHCTUTYLMOHHBIMU
nonpaBkamMm Hesnb3s YCTaHOBUTb TakuMe npaBufia, KOTopble
oTM4anucb Obl OT TEX, KOTOPbIE 3aKPErnJeHbl B MPaBOBbIX HOP-
Max, noasiexalimx N3MeHEHMI0 TONbKO NyTeMm pedepeHayma. B
cnyyae ecnn CenM BHECEHHbBIMU WM KOHCTUTYLMOHHbBIMMN
nonpaekamu yCTaHOBUM Obl Takoe MNpaBOBOE PEeryMpoBaHue,
KOTOpOoe KOHKypupoBano Obl C MPaBOBbIM PEryinpoBaHUEM,
3aKpEenyeHHbIM B MONOXEHUAX KOHCTUTYUUKU, noasexalimx
M3MEHEHWIO TONBbKO NyTeM pedepeHayma, cnoxmnacb Obl Takas
npaBoBas CUTyaumsi, NP KOTOPOK, GopMasbHO He MEHSS Moso-
XeHun KOHCTUTyumuu, nogfiexawimx U3MEHEHUIO TONIbKO MyTEM
pedepeHayma, 3T1 NONoXeHNA BHECEHHbIMN CENMOM KOHCTUTY-
LUMOHHbIMK nonpaBkamMu 6binn Obl «HEeNTPann30BaHbl»?. Takmum
06pa3om, 6bI10 Obl UCKAXEHO WM OMNPOBEPrHYTO MPaBOBOE
perynupoBaHmne, 3akpenseHHoe B nonoxeHunsax KoHCTuTyuuu,
noanexawux W3MEeHEeHMI0 TONbKo nyteM pedepeHayma.
KoHCcTuTyumoHHeln Cyn KoHcTatupoBan, 4to KoHCcTutyuus
3anpewaet CeriMy BHOCUTb Takme KOHCTUTYLMOHHbIE NOMNPaBKU.
B cnyyae BHeceHnss CEMMOM TakuUX KOHCTUTYLMOHHBIX MONPaBoK

%K npumepy, B cratbe 14 KOHCTUTYyLMH YCTaHOBIIEHO, YTO I'OCYJapCTBEHHBIM

SI3BIKOM SIBIISICTCS] IMTOBCKUI A3bIK. JlaHHasA cTaThst KOHCTUTYIMN COmepKUTCS
B m1ase nepBoit Koncrutynuu «JIuroBckoe rocyqapcTBo», MOJIOXKEHHs KOTO-
poit MOTYT OBITh M3MEHEHBI TONBKO MyTeM pedepenayma. M3 3Toro BeITEKaeT,
inter alia To, uto CeliM He MOXKET BHOCHTb TaKHe KOHCTHTYIIOHHBIE ITOIIPaB-
KU1, KOTOPBIMH OBLIO OBl YCTAHOBIIEHO IPYroe MpaBHiIo, YeEM TO, KOTOPOE Mpe-
nqycmorpeHo B cratbe 14 Koncturynuu (Ceiim, Hampumep, HE MOXKET yCTaHO-
BUTB, YTO KaKOi-mn0o Apyroii si3bIk B JINTBE MMeeT Takoil jke MpaBoOBOi cTa-
TyC, KaKOW UMEET JINTOBCKHUM S3BIK).
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OH npeBbicun Bbl MpeaocTaBneHHble eMy KOHCTUTYUMER NOMHO-
Moumnst (mpuceBomn Obl Te€ MOSHOMOYUS, KOTOPble OTBELEHbI
VCKJTIOYUTENBbHO Hapoay 1 OCyLLEeCTBAEHME KOTOPbIX BO3MOXHO
TONIbKO NyTeM pedepeHayma) n Takmm obpa3om HapyLumn Obl
yacTb 2 ctaTb 5 KOHCTUTYUMW, B COOTBETCTBUM C KOTOPOW NOJI-
HOMOuYMS Bnactun orpaHunumBaioTca KoHcTtutyuuen. OpgHoBpe-
MEHHO BblN1 Obl HAPYLUEH N KOHCTUTYLIMOHHbIN NPUHLXM NPaBOBO-
ro rocypapcrsa.

CoopmynupoBaHHbie B lNMocTaHoBAEHUN KOHCTUTYLMOHHO-
ro Cypa ot 24 aHBaps 2014 r. TpeboBaHUs K COOepXaHno KOH-
CTUTYLIMOHHBIX MOMNPaBOK UMEIOT HE TONIbKO TEOPETUYECKOE, HO
M KOHKPETHOEe MNpPaKkTU4yeckoe 3HayeHue. Bbile yxe oTmeva-
J10Cb, YTO KOHCTUTYLIMOHHbIE NMOMPaBKM MOTYT BHOCUTLCS Takxe
1 nytem pedepeHayma, a Nonpasku K HEKOTOPLIM MONIOXEHNAM
KoHCcTuTYyuMun — Tonbko nytem pedeperHayma. CornacHo 4actm 3
ctatbn 9 KoHcTUTyunmn pedepeHnym oObSBASETCH B Clyyae,
ecnun atoro Tpebyer He meHee 300 ThicaAY mM3bupaTenemn.
MHuumnaTtmBHaga rpynna rpaxaaH B KoHue 2013 roga cobpana u
npeactasuna FnaBHOW ns3bupartenbHoW Kommuccmmns cebitue 300
ThiCAY NOANUCEN FpaxaaH, TPebyloLwmMx NpoBecTn pedepeHaym
OTHOCWUTENIbHO BHECEHUSA M3MEeHeHun B ctatbn 9, 47 n 147
KoHCTUTYUMM 1 yCTaHOBUTL inter alia, 4To «3eMNs, BHYTPEHHNE
BOAbI, fleca, Napku Ha rnpase co6CTBEHHOCTM MOTYT NpuHaasie-
XaTb TONbKO rpaxaaHam JintoeBckon Pecnybnmkm v rocynapcT-
By». BblHOCMMOE Ha pedepeHayM MOSIOXEHME O3HavyaeT, YTo
rpaxpaHe u puanyeckne nmua MHOCTPAaHHbIX FOCYAApPCTB He
CMOryT Ha rpase co6CTBEHHOCTM npmnobpeTaTs 3eMito, Neca,
BHYTPEHHMe BOAbl. B cnyyae npuHATUA npennaraemon nonpas-
kn Kk ctatbe 47 KoHcTUTyumMn 6binm 6bl onpoBeprHyThl 06s3a-
TenbcTBa JIMTOBCKOro rocygapcTBa, BbiTEKAOLWME U3 YIEeHCTBA
B EBponerickom coto3e: npu BCTynaeHnu B EBponerickmin cotos
JlnToeckas Pecnybnuka obs3anacb cobnwonatb HOPMbl Npasa
EBponeinckoro cot3sa, nMmewlwme obdba3aTesbHblli xapakTep, W

2% B cOoOTBETCTBHH C 3aKOHOM O pedepeHyme pedepeHyMbl IPOBOAITCS U UX

pe3yabTaThel ompenensiores [naBHOW n30uparenbHOM koMmuccueil (3akoH
JIntoBckoit Pecrryomuku o pedepengyme. Valstybés zinios, 2002, Ne 64-2570).
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nenervposana EBponerickomMy Col3y 4aCTb CBOEW KOMMNETEH-
UMM, B TOM YMCSIE U YaCTb KOMMNETEHUMN B 06NacTn peryanpo-
BaHWS BHYTPEHHEro pPblHKA, HEOTbEMJEMbIMU 3NEMeHTaMu
KOTOpPOIi ABNSAOTCA cBOOOAHOE ABUXEHUE KanuTana mn 3arnpet
Ha ANCKPUMUHaLUMIO CYyObEKTOB APYrux rocyaapcTB-41€HOB 10
npu3Haky rpaxaaHcTtsa. [NpaBo EBponenckoro cowsa He nos-
BOJIET YCTAHOBUTb 3anpeT Ha NpuobpeTeHme Ha npase cobCcT-
BEHHOCTW B JInTee 3emnum cybbekTam (rpaxagaHam v lopuande-
CKUM JNmMuam) rocynapcTtB-4sieHOB EBponenckoro cotosa.
BHeceHue ykazaHHOM nonpasku B cTatbio 47 KOHCTUTYLMK Chno-
cobcTBoBaso 6bl NosiBNeHno B KOHCTUTYLMKW OBYX HECOT1acylo-
LMxca Mexay cobor 1 onpoBepravwuvx Apyr gpyra rnojoxe-
HWIA: B COOTBETCTBMM C JOroBOpOM O BCTynsieHnn B EBponeiic-
KNI col03, a Takxke noaoxeHnamm ctaten 1 n 2 KOHCTUTYLMOH-
Horo akTa «O yneHcTBe JIntosckon Pecnybnunkm B EBponenckom
coto3e» JlutoBckasa Pecnybnuka paspelunna 6bl MHOCTPaHHbIM
rpaxgaHam n lpuandyecknm nuuam npmobpetatb B COOCTBEH-
HOCTb 3€eMJIl0, Jleca, BHYTPEHHME BOAbl, @ B COOTBETCTBUM CO
ctatbeln 47 KoHCTuTyumnm — 3anpetuna 6bl. B cnyyae noseneHns
B KOHCTUTYLUM ABYX HECOrNacyloLWUXcsa Mexay cobor n onpo-
BeprawoLwmx Apyr gpyra nojoxeHun ooina 6bl paspylleHa rap-
MOHUS MeXAY KOHCTUTYLMOHHBIMWU MOJIOXEHUAMU, a TakXe
HapyLweHo nonoxeHne yactn 1 ctatbn 6 KoHCTUTYUMK, cornac-
HO KOTOPOMY «KOHCTUTYUUS SABNSIETCHA LLENOCTHbIM aKTOM».
KoHcTuTyumnoHHbIn Cyn B cBoeM locTaHoBNEeHUn oT 24 aHBaps
2014 r. KoHcTaTupoBan, 4YTO «KU3 uneHcTBa JIMTOBCKOM
Pecnybnukn B EBponenckom coto3e BbiTEKAeT HeOOX0AMMOCTb
BbIMNOJIHATE MeXAyHapoaHble 006a3aTenbCTBa, CBA3aHHbIE C
3TUM YJIEHCTBOM», YTO «B Cllyyae, eC/liM yKa3aHHble KOHCTUTY-
LVWOHHbIE OCHOBbI 4neHcTBa JlntoBckon Pecnybnukn B
EBponeiickom coto3e, 3akpenneHHble B ctatbax 1, 2 KoHCTU-
TyunmoHHoro akta «O uneHcTBe JIntoBckow Pecnybnuku B
EBponenckomMm cow3e», He OTMEHEHbI, Hesib39 BHOCUTb Takme
nonpaesky B KOHCTUTYLMIO, KOTOPbLIMU Obln Obl ONPOBEPIHYTHI
obs3aTtenbcTBa JInToBckoir Pecnybnukn, cBsi3aHHbIE C 4YJSIEH-
cTBOM B EBponeickom cot3e». Yka3aHHble Bbllle MOSIOXEHUS
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MocTtaHoBneHusa KoHcTutyumoHHoro Cyaa o3Ha4vatoT, 4To KoHe-
TUTYUMOHHBIN Cya, KOCBEHHO KOHCTaTuMpoBain, 4To KOHCTUTy-
UnoHHbI Cyn HaaesieH rMoJIHOMOYUSIMU, MO3BOJISIOLUNMU eMY
peLuatb, He rnpoTuBopeYaT Jil KOHCTUTYLNOHHbIE M0ornpaBkuv, B
TOM 4yCJle n BHECEHHbIe rnyteM pegepeHayma, KoHCTuTyuumn
(Kak rno coaep>xaHuio, Tak v rno nopsiaKy ux npuHsaTvs). Cnepyet
OTMETUTb, 4TO B KOHCTUTYUMN expressis verbis He 3aKpenneHo,
410 KOHCTUTYUMOHHbIN Cyn, HageneH nosHOMOYMAMU, MO3BO-
NAOLWMMN eMY peLlaTb, HE NPOTUBOPEYAT JI KOHCTUTYLMOHHbIE
nonpaskn, BHECEHHbIE NyTeEM pedepeHaymMa i Ha OCHOBaHNU
npuHaToro Cenmom 3akoHa, KoHCTUTyuMm no cBoemy copep-
XaHu. MoxHO npegnonaratb, YTO NOJIHOMOYKMS NO paccneno-
BaHWIO TOrO, HE NPOTUBOPEYAT NI KOHCTUTYLIMOHHbIE NOMNPaBKU
KoHCcTUTyumnm, no mHeHnto KoHctutyunonHoro Cyaa, BblTeEKalOT
13 nonoxeHust yactu 1 ctatbm 6 KOHCTUTYLMIN, COFNAcHO KOTO-
pomy «KOHCTUTYLNA ABNAETCHA LEe/IOCTHBIM aKTOM», a TakxXe 13
HeobxoaMMoCTN obecnednTb, 4ToObl JAHHOE MOJIOXEHME He
ObINIO0 HapylweHo, T. €. 4ToObl B KOHCTUTYUUM HE MOSBUIIOCH
HECKOJbKO Pa3fINYHbIX, KOHKYPUPYIOLWMX Mexay cobon 1 onpo-
BeprawoLwux apyr apyra nonoxeHui.

MonoxeHne KoHCTUTYLUMOHHOro Cyaa 0 TOM, 4TO «B Cly4vae,
€CNN KOHCTUTYLIMOHHbIE OCHOBbI YNieHcTBa JinToBckon Pecny6-
nmkn B EBpONEnckom coko3e, 3akpensieHHble B cTaTbhax 1 n 2
KoHcTuTyuuoHHoro akta «O uneHcTBe JlIuToBCcKor Pecnybnukm B
EBponerickom colo3e», He OTMEHEHbl, HE/1b351 BHOCUTb Takue
nonpaBky B KOHCTUTYLMIO, KOTOPbIMU Oblfin Bbl OMPOBEPrHYThI
obszatenbcTBa JIntoBcko Pecnybnnkm, cBsI3aHHbIE C YNeH-
CTBOM B EBpONenckom cose», BbI3bIBAET €LLE OHY TEOPETUYE-
CKYIO U NpakTuyeckyto npobriemy: o3Ha4aeT N1 ykaszaHHOe NoJsio-
XeHue TO, 4TO B crlydae koHcTaTtauum KoHCTUTyumoHHbIM Cyaom
TOro, 4TO BbIHOCUMbLIA Ha pedepeHayM BOMNPOC OnpoBepraeT
MeXayHapoaHble obsisaTenbcTBa JlnToBckon Pecnybnuku,
BbITEeKaloLwme 13 yneHcrTesa B EBponenckom coiose, n noatomy
npotmsopedynt KoHCcTuUTyuuu, pedepeHayM N0 OaHHOMY
Bonpocy BooOLWe He MOXeT MPOBOAUTLCH, WM yKa3aHHoe
nonoxeHue MoctaHoneHns KoHcTUTyunoHHoro Cyna o3Hauva-
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eT, Hanpumep, TO, YTO, HEB3MPAs HA TO OOCTOSATENLCTBO, YTO
BbIHOCUMBbI Ha pedepeHayM BONpPOC ONpOBEPrHyn Obl Mexay-
HapoaHble 006a3aTenbcTBa JIMTOBCKOM Pecnybnukn, BbiTEKalo-
wme n3 4yneHcTtesa B EBponenckom cotose, pedpepeHaym no gaH-
HOMY BOMPOCY BCE PABHO A0J/IKEH COCTOATLCS (HUKTO HE MOXET
3anpeTuTb NMPOBeAEHNE TaKoro pedeperHayma), a peweHve no
NnoBOAY COOTBETCTBUSA KOHCTUTYLIMOHHOW NONpPaBknM, BHECEHHOM
nytem pedeperayma, KoHCcTuTyumm KOHCTUTYUMOHHLIN Cya Mor
Obl BLIHECTU TOJILKO MOC/E BHECEHUS KOHCTUTYLIMOHHOM Nonpas-
ku nytem pedepeHayma. BoaMoxHbl v Apyrmue BapuaHTbl TONKO-
BaHus nonoxeHnsa KoHcTutyuroHHoro Cyaa o0 TOM, Y4TO «HEenb3s
BHOCUTb Takme nonpaeky B KOHCTUTYUMIO, KOTOPbIMK Obinn Obl
OMNpOBEPrHyThl 0bsaA3atenbcTBa JIMTOBCKOM Pecnybnuku, cBs-
3aHHbIE C YeHCcTBOM B EBponenckom cotose». C gpyron ctopo-
Hbl, O3HayaeT N1 yka3aHHoe nonoxeHne KOHCTUTYLMOHHOro
Cyna, 4to KOHCTUTYUUOHHbIN Cya nMeeT noAHOMOYUS MO OCy-
LLEeCTBJIEHUIO NMPeaBapuTENIbHOrO (a priori, ex ante) KOHCTUTY-
LMOHHOIO KOHTPOJS MO OTHOLUEHMIO K 3aKOHaM 06 M3MeHeHUn
KoHcTutyummn? Lo cux nop nonoxenums KoHCTUTyumun, 3akpern-
NAWNMe KOHCTUTYLMOHHBIA KOHTPOJIb, MOHUMaNMUChb Kak npen-
ycmaTpuBalLme TONbKO NOCEenyoWWA (a posteriori) KOHTPOJb
3a KOHCTUTYLIMOHHOCTbIO MPaBOBbLIX akTOB. YTO Obl HM roBOPUN,
ykasaHHoe nonoxeHne KoHcTutyumoHHoro Cypa TpebyeT pasbsic-
HeHuda. OHO MoxeT OblTb A4aHO TOJIbKO KOHCTUTYUMOHHbLIM
Cynom. Ceinm 10 anpens 2014 r. BbIHEC MOCTAHOBIEHME 00 0ObSB-
neHnn pedepeHgyma no noBoAy BHECEHUS UBMEHEHMNI B CTaTbU
9, 47 n 147 KOHCTUTYyUMN N NOCTaHOBWA, 4YTO pedepeHaym
cocTtountcs 28 nioHsa 2014 r.; CellM TakXe BbIHEC NMOCTAHOBJIEHUE
OoTHOCUTENbHO obpatlleHnss B KOHCTUTYUMOHHLIM Cya ¢ npoch-
6ori onpenennTb, He NnpoTueopeyaT M KOHCTUTYUUM COOTBET-
CTBYIOLLME NonoxeHnsa 3akoHa o pedpepeHayme. KOHCTUTYLMOH-
Hbln Cyn, npuHan obpauleHne CeliMa K paccMoTpeHuto. Takoe
obpatleHne B KOHCTUTYLMOHHbLIN Cyd, UMEET CMbICH, MOCKOJIbKY
KOHCTUTYUMOHHBIN Cya npyn pacCMOTPEHUM Aena MOXET pasbsic-
HUTb coaepXaHne CHOPMYIMPOBAHHOIO MM B MOCTAHOBIEHUN
oT 24 aHBaps 2014 r. NoNnoxeHus, CornacHo KOTOPOMY «B CIy-
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yae, eCc/lM KOHCTUTYLMOHHbIE OCHOBbLI 4neHcTBa JIMTOBCKOM
Pecnybnunkn B EBponenckom coto3e, 3akpensieHHble B cTaTbsax 1
n 2 KoHcTutyumoHHoro akta «O uyneHcTBe JIMTOBCKOW
Pecnybnnku B EBponenckom cotose» He OTMEHEeHbI, HeJ1b3s1 BHO-
cuTb Takue nonpaBky B KOHCTUTYLUMIO, KOTOPbIMU Oblin Obl
ONpoOBEpPrHyThl obaA3atenbcTea JIMTOBCKOM Pecnybnuku, cBsi-
3aHHbIE C YJIEHCTBOM B EBpONENCKOM COl03€e».

3akniovyeHus

1. KOHCTUTYUMOHHO-NPaBOBOE pPerynnpoBaHMe BHECEHUS
n3mMeHeHnn B KOHCTUTYLMIO 0BYCIOBNEHO NMOHUMAHVUEM CaMOoli
KoHCcTuTyumMmn, ee npmpogom m HadHadeHuem. [lpn BHeceHun
nonpaBok B KOHCTUTYLMIO [OMKEH cOBMoaaTbCs 3akpeneHHbIln
B yactn 1 ctatbn 6 KOHCTUTYUMN nMNepaTmB, 4TO KOHCTUTYUMS
ABMSETCA LENOCTHbIM akTOM. Bece nonoxeHus KOHCTUTyLumn Tak
CBSI3aHbl Mexny CO000I, 4TO coaepXXaHue OOHUX MONIOXEeHUN
KOHCTUTYUun 0ByCnoBnMBaeT coaepXaHue Apyrux ee nosoxe-
HUN; KOHCTUTYLMOHHbIE MOJZIOXEHUS COCTaBASAT eauHYIo,
CTPOWMHYIO CUCTEMY; HM OAHO W3 MNONOXEHUN KOHCTUTYyUUU He
MOXeT ObITb MPOTVUBOMOCTABMIEHO APYIMM €€ NOSIOXKEHUSM.

2. imMnepatnB cOrnacoBaHHOCTU KOHCTUTYLIMOHHbIX MOS0~
XEeHUN npeanonaraet mMartepuasnbHble U MpoueccyasbHble
orpaHu4YeHnsa npu BHeCEeHUn mnameHeHun B KOHCTUTYUMUIO.
lMpoueccyanbHble OrpaHUYeHUss NP BHECEHUN U3MEHEHWI B
KoHCTUTyuMio 03Ha4atoT, 4To B KOHCTUTYLMM 3aKkpenieH nops-
[OK ee N3MEHEHUS, KOTOPbIN HeOOX0ANMO cobnoaaTe NPy BHE-
CEHNU KOHCTUTYLMOHHbIX nNonpaBok. HecobniogeHne yctaHOB-
NeHHoro B KoHCTUTyuun nopsiaka ee U3MeHeHusi CTano Obl
OCHOBaHMeM Af19 NPU3HaHUSA KOHCTUTYLMOHHOM NOMNpPaBkM Npo-
TnBopeyalen KoHCTUTYLMmM No NOPSAKY ee NPUHATUS.

3. MaTepuanbHble OrpaHU4YeHUs NPY BHECEHUN U3MEHEHUTA
B KOHCTUTYUMIO (OrpaHnYeHmns no OTHOLLEHUIO K COAEPXaHUIO
KOHCTUTYLMOHHbIX MNOMPaBOK) BbITEKADT U3 OOLEro KOHCTUTY-
LMOHHO-NPABOBOr0 PEeryampoBaHnsa 1 npegHasHavyaloTcs Ong
3alUNTbl YHMBEPCAlbHbIX LLEHHOCTEN, HA KOTOPbIX OCHOBbLIBAET-
¢ KOHCTUTYuUmS, Xn3Hb 06LLECTBA M rOCY0APCTBa, a TakKe Ajs
obecrneyeHns COraacoBaHHOCTU MONOXEHUA KOHCTUTYyLUN.
CornacHo KoOHCTUTYyUMM HE[OMyCTUMbI Takme MNOMnpaBKU K
KoHCcTuTyumnmn, koTOpble ONpoBeprAu Obl 3aKpensieHHble B
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KoHCTUTYunm dyHoameHTanbHble KOHCTUTYLMOHHbIE LLEeHHOCTH:
HE3aBMCMMOCTb rocyaapcTBa, AeMokpaTuilo u pecnybnuky,
NPUPOXAOEHHbI XxapakTep npas 1 cBobon YenoBeka.

4. HeponycTumbl Takue nonpasky B KOHCTUTYLMIO, KOTOPbIE
onpoBeprnn 6bl MexayHapoaHble obsi3aTenbcTBa JINTOBCKOM
Pecnybnunkn, BbiTekawowme u3 yneHctea Jintoeckon Pecny6-
nnkn B EBPONENckom cotse, — YTOObl BHECTU Takme NonpaBku, B
nepBytlo o4yepeap cneayeT n3MeHnTb KOHCTUTYUMOHHBIA akT «O
uneHcTBe JluToBcKkor Pecnybnunkmn B EBPONENcKom coto3e».

5. MpuHatein CeiMoM 3aKoH 06 n3aMeHeHUn KoHCTUTyLumn
HE MOXeT BHECTU Takme U3MEHEeHUs B nonoxeHns KoOHcTuUTy-
UMK, 4ToObI YCTAHOBIEHHOE B HUX MPABOBOE PEryInpoBaHue
KOHKYpUpOBano 6bl C TEM MPaBOBbIM PEryAMpPOBaHMEM, KOTO-
pO€e YCTaHOBJIEHO B KOHCTUTYLIMOHHbIX MOJIOXEHUSX, noaiexa-
LMX NBMEHEHMIO TONIbKO NyTeEM pedepeHayma.

6. B yactu 1 ctatbm 147 KOHCTUTYUMN YCTAHOBNIEHO, 4TO
BHecTu B CeliM nNpensiokeHne OTHOCUTENIbHO U3MEHEHUS N
nononHeHns KoHCTUTyumm nMmeeT npaeo rpynna 4yneHoB Cerma
B cocTaBe He MmeHee 1/4 oT obuiero ymicna 4yneHos Cenma nnu
He meHee 300 Tbicay nsbupatenen. ITo 3HAYUT, YTO HUKAKNE
apyrne cyobekTbl He UMEIOT NpaBa BHECTU B CeliM NPOEKT KOH-
CTUTYUMOHHOIM nonpaBku. KoMuTeTbl, Opyrne CTPYKTYpHble
nogpaspenennsa Ceima He MMEKOT NpaBa Mo CyllecTBy n3me-
HUTb COAEPXaHWE NPOEeKTa KOHCTUTYLIMOHHOM NONpPaBKu, Npea-
noxeHHon Cenmy rpynnon yneHoB Ceirima B cocTtaBe 1/4 ot
obuwero yucna yneHoB Cerma mnu 300 Thicay nsbupaTenei.
CeliM He MOXET MPUHATb KOHCTUTYLIMOHHYIO MOMNpaeky, nNpen-
cTaBneHHyio Cernmy kKommuTeTamm, opyrmmm CTPYKTYPHbIMU NO4-
pasgenennamu Cenma.

7. MNpun paccMOTPEHMN BHECEHHOTO rpynnow YneHoB Cenma
YMUCNEHHOCTbIO HEe MeHee 1/4 oT obuiero 4yncna yneHos Cerma
nnn He meHee 4em 300 ThicaY n3bupaTenen NnpoekTa KOHCTUTY-
LMOHHOW monpaBkn CerM MOXeT oaodpuTb NMPOEKT WKW ero
OTKNOHUTb; CeNM He MOXET U3MEHUTb MPEASIOKEHHbIM NMPOEKT
no cywecTtBy. [pn paccMoTpeHnn npoekTa KOHCTUTYLLMOHHOM
nonpaBkn B CeliMe B HEFO MOryT BHOCUTbLCS TOJIbKO Hecylle-
CTBEHHbIE U3MEHEHUS, T. €. UBMEHEHUS, MO CYLIECTBY He
MeHSIoUIME COAepXaHne NpeacTaBfEHHOro MNpoekTa, Uesb
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KOTOPbIX — NydLle OTPEAaKTMPOBaTb TEKCT NMPOEKTa KOHCTUTY-
LIMOHHOW MOMPaBKN C TOYKM 3PEHNS JIMTOBCKOrO A3blKa N 10PU-
ONYECKOM TEXHUKM, HE MeHAsd 00beM npeanaraeMoro KOHCTUTY-
LIMOHHO-MNPAaBOBOr0 PErynpoBaHnsg, YTOYHUTb UM KOHKPETU-
3upoBarb npeanaraembie GoOpPMYJIMPOBKMN.
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Can the amendments to the Constitution
contradict the Constitution itself?

Summary

Pursuant to Article 147, Part 1 of the Constitution the Seima
may approve or decline the draft of amendment if it is submitted
by the group not less than j of the total number of members of the
Seima or by not less than 300 000 voters. The law on
Amendments to the Constitution adopted by the Seima, cannot
make such amendments in the provisions of the Constitution as
the legal regulation will contradict the legal regulation which is
established in the constitutional positions due to amendment only
by the means of referendum. Tangible limitation derives from the
general constitutional-legal regulation and is assigned for the
protection of universal values and is based on which the
Constitution, life of society and state, as well as ensuring of coor-
dination of the provisions of the Constitution.
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