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XVIÊîíãðåññÊîíôåðåíöèèåâðîïåéñêèõ

êîíñòèòóöèîííûõñóäîâ

Кîíфåðåíцèÿ åâðîпåéñêèх êîíñòèòуцèîííûх ñуäîâ è åå
Кîíгðåññû пðåäñòàâëÿюò ñîáîé чðåçâûчàéíî âàжíûé îáùå-
åâðîпåéñêèé фîðум äëÿ шèðîêîгî, ñîäåðжàòåëüíîгî, мíîгî-
ñòîðîííåгî îáмåíà мíåíèÿмè, èäåÿмè è îпûòîм, чòî âûðàжå-
íî â фîðмуëèðîâêå цåëè â пðåàмáуëå Уñòàâà Кîíфåðåíцèè. В
ñâåòå эòîгî Кîíñòèòуцèîííûé Суä Аâñòðèè, êîòîðûé ужå
âûñòупàë уñòðîèòåëåм Кîíфåðåíцèè â 1978 гîäу, ñ 12 пî 14
мàÿ 2014 гîäà â âåíñêîм Хîфáуðгå îðгàíèçîâàë XVI Кîíгðåññ
íà òåму “Сîòðуäíèчåñòâî мåжäу êîíñòèòуцèîííûмè ñуäàмè â
Еâðîпå – ðàмîчíûå уñëîâèÿ è пåðñпåêòèâû â íàñòîÿùåå
âðåмÿ”, â êîòîðîм пðèíÿëè учàñòèå  пîëíîпðàâíûå чëåíû
Кîíгðåññà, àññîцèèðîâàííûé чëåí, à òàêжå íàáëюäàòåëè è
гîñòè. 

Ïðèâåòñòâåííîåîáðàùåíèå

Ãåðõàðò  Õîëüöèíãåð 

Ïðåäñåäàòåëü Кîíфåðåíцèè åâðîпåéñêèх
êîíñòèòуцèîííûх ñуäîâ è 

Ïðåäñåäàòåëü Кîíñòèòуцèîííîгî Суäà 
Аâñòðèéñêîé Ðåñпуáëèêè

ÓâàæàåìûéãîñïîäèíÔåäåðàëüíûéïðåçèäåíò!
Óâàæàåìûåäàìûèãîñïîäà!
Äîðîãèåêîëëåãè!
Ñåðäå÷íîïðèâåòñòâóþâñåõÂàñíàòîðæåñòâåííîìçàñå-

äàíèè îòêðûòèÿ XVI Êîíãðåññà Êîíôåðåíöèè åâðîïåéñêèõ
êîíñòèòóöèîííûõñóäîââÇàëåÒîðæåñòâÂåíñêîãîÕîôáóðãà.
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Îòäåëüíî õîòåëîñü áû ïîïðèâåòñòâîâàòüÔåäåðàëüíîãî
ïðåçèäåíòàÀâñòðèéñêîéÐåñïóáëèêèãîñïîäèíàÕàéíöàÔè-
øåðà!

Ïîçâîëüòåìíå òàêæåñåðäå÷íîïîïðèâåòñòâîâàòüïðåä-
ñòàâèòåëÿÔåäåðàëüíîãî ïðàâèòåëüñòâà Àâñòðèè ãîñïîäèíà
Éîçåôà Îñòåðìàéåðà, îòâå÷àþùåãî çà êîíñòèòóöèîííûå
âîïðîñûââåäîìñòâåÔåäåðàëüíîãîêàíöëåðà.

ßòàêæåðàäïðèâåòñòâîâàòüÏðåäñåäàòåëÿÅâðîïåéñêîãî
ñóäàïîïðàâàì÷åëîâåêàãîñïîäèíàÄèíàØïèëüìàíàèÏðåä-
ñåäàòåëÿ Ñóäà Åâðîïåéñêîãî ñîþçà ãîñïîäèíà Âàññèëèîñà
Ñêóðèñà.

Ïîçâîëüòåìíåñåðäå÷íîïîïðèâåòñòâîâàòüïðåäñåäàòå-
ëåéè÷ëåíîâêîíñòèòóöèîííûõñóäîâñîâñåéÅâðîïû!Âàøå
ó÷àñòèåâýòîìÊîíãðåññå-îñîáàÿ÷åñòüèïî÷åòäëÿÊîíñòè-
òóöèîííîãîÑóäàÀâñòðèéñêîéÐåñïóáëèêè!

ßòàêæåââûñøåéñòåïåíèðàäïðèâåòñòâîâàòüïðåäñòà-
âèòåëåéêîíñòèòóöèîííûõñóäîâÀçèè,ÀôðèêèèÞæíîéÀìå-
ðèêè ó íàñ â Âåíå. Ïåðåäàþ ñåðäå÷íûé ïðèâåò äèïëîìàòè-
÷åñêèì ïðåäñòàâèòåëÿì âñåõ ãîñóäàðñòâ, êîíñòèòóöèîííûå
ñóäûêîòîðûõïðèíèìàþòó÷àñòèåâýòîìÊîíãðåññå.

Ñåðäå÷íî ïðèâåòñòâóþ ìíîãî÷èñëåííûõ âûñîêîïîñòàâ-
ëåííûõïðåäñòàâèòåëåéâûñøèõîðãàíîâôåäåðàöèèèôåäå-
ðàëüíûõçåìåëü,âîñîáåííîñòèÍàöèîíàëüíîãîñîâåòàèÔå-
äåðàëüíîãîñîâåòà,àòàêæåâûñøèõñóäîâÀâñòðèè,óíèâåðñè-
òåòîâèÑÌÈ.

Èíàêîíåö,÷òîíåìåíååâàæíî,òàêæåïðèâåòñòâóþñðåäè
ó÷àñòíèêîâ ýòîãî òîðæåñòâåííîãî çàñåäàíèÿ îòêðûòèÿ
äåéñòâóþùèõ è áûâøèõ ÷ëåíîâ Êîíñòèòóöèîííîãî Ñóäà
ÀâñòðèéñêîéÐåñïóáëèêè.

Óâàæàåìûåäàìûèãîñïîäà!
Íàñ,âñåõñîáðàâøèõñÿçäåñü,ñåãîäíÿîáúåäèíÿåòïðè-

âåðæåííîñòüèäååêîíñòèòóöèîííîãîïðàâîñóäèÿ.Èäååòîãî,
÷òî,âî-ïåðâûõ,âñåäåéñòâèÿãîñóäàðñòâåííûõîðãàíîâ-çà-
êîíîäàòåëüíûõ,ñóäåáíûõèèñïîëíèòåëüíûõ,âêëþ÷àÿïðàâè-
òåëüñòâî,-äîëæíûîñóùåñòâëÿòüñÿíàîñíîâàíèèÊîíñòèòó-
öèè è â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé, è ÷òî, âî-âòîðûõ, çà
ñîáëþäåíèåì Êîíñòèòóöèè çîðêî ñëåäèò îñîáûé ñóä, à
èìåííî -ÊîíñòèòóöèîííûéÑóä.Êîíñòèòóöèîííîåïðàâîñó-
äèåÿâëÿåòñÿ,òàêèìîáðàçîì,èñòèííûì"ñòðàæåìÊîíñòèòó-
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öèè", êàê âûðàçèëñÿ â ñâîèõ òðóäàõ îñíîâîïîëîæíèê ýòîé
èäåè Ãàíñ Кåëü çåí. ×ðåçâû÷àéíîâàæíîåçíà÷åíèåêîíñòèòó-
öèîííîãî ïðàâîñóäèÿ äëÿ ïðàâîâîãî ãîñóäàðñòâà áûëî îä-
íàæäûî÷åíüìåòêîîïèñàíîñëåäóþùèìèñëîâàìè:"A consti-
tution which would not establish a constitutional court with the
power to annul unconstitutional acts, is a light which does not
shine" ("Кîíñ òè òу цèÿ, êî òî ðàÿ íå íàäåëÿåò êîíñ òè òу цè îí íûé
ñуä пîë íî мî чè åм îò мå íÿòü íå êî íñ òè òу цè îí íûå íîð мû, - эòî
ñâåò, êî òî ðûé íå ñè ÿ åò").

Âûïîëíÿÿçàäà÷èïîãàðàíòèðîâàíèþñîîòâåòñòâèÿÊîíñ-
òèòóöèè âñåõ äåéñòâèé ãîñóäàðñòâåííûõ îðãàíîâ è ïðåæäå
âñåãîïîçàùèòåîñíîâíûõïðàâèñâîáîäîòäåëüíûõãðàæäàí
ïîîòíîøåíèþêãîñóäàðñòâóèåãîàïïàðàòóâëàñòè,êîíñòèòó-
öèîííîåïðàâîñóäèå âíîñèò íå òîëüêî ÷ðåçâû÷àéíî âàæíûé
âêëàäâîõðàíóïðàâîâîãîãîñóäàðñòâà,íîèñïîñîáñòâóåòóê-
ðåïëåíèþ äåìîêðàòèè è òåì ñàìûì ïîëèòè÷åñêîé ñòàáèëü-
íîñòèâíàøèõãîñóäàðñòâàõ.

Äëÿíàñ,÷ëåíîâêîíñòèòóöèîííûõñóäîâ,ýòîîçíà÷àåòâû-
ñîêóþ ñòåïåíü îòâåòñòâåííîñòè. Îòâåòñòâåííîñòè, êîòîðóþ
ìûâñåãäàäîëæíûîñîçíàâàòü,èñïîëíÿÿîáÿçàííîñòèñóäüè.

Ýòàîòâåòñòâåííîñòüòðåáóåòîòêàæäîãîèçíàñîñîáîé,
êîíñòèòóöèîííî-ïðàâîâîé ýòèêè. Ýòî ïîçèöèÿ, êîòîðàÿ
âäîõíîâëåíà ñòðåìëåíèåì äîñòè÷ü íàèâûñøåãî þðèäè÷åñ-
êîãî êà÷åñòâà íàøèõ ðåøåíèé, ñòðàñòíûìæåëàíèåì ê îñó-
ùåñòâëåíèþ Êîíñòèòóöèè, àáñîëþòíîé äèñòàíöèðîâàí-
íîñòüþ ïî îòíîøåíèþ ê ïàðòèéíî-ïîëèòè÷åñêèì, îáùåñò-
âåííûìèëèëè÷íûìèíòåðåñàìèáåñêîìïðîìèññíîéãîòîâ-
íîñòüþêïðèíÿòèþíåïðåäâçÿòûõðåøåíèé.Èòîëüêîòîãäà,
êîãäàìûïðèëîæèìêýòîìóâñåñòàðàíèÿ,òîëüêîòîãäàêîíñ-
òèòóöèîííûåñóäû,âêîòîðûõìûðàáîòàåì,ñìîãóòîñèëèòü
ïîñòàâëåííûåïåðåäíèìèçàäà÷èâîáëàãîãîñóäàðñòâàèîá-
ùåñòâà, êàê áû ìíîãî÷èñëåííû è ñëîæíû îíè íè áûëè. È
òîëüêîñîõðàíÿÿòàêóþïîçèöèþ,êîíñòèòóöèîííûéñóäáóäåò
â ñîñòîÿíèè îáåñïå÷èòü äîâåðèå íàñåëåíèÿ, íåîáõîäèìîå
äëÿåãîäåÿòåëüíîñòè.Âåäüèìåííîäîâåðèåëþäåéâñòðàíå
ê êîððåêòíîìó, íåïîääàþùåìóñÿ âëèÿíèþèçâíå âûïîëíå-
íèþçàäà÷êîíñòèòóöèîííûìñóäîìïðåäñòàâëÿåòñîáîéåãî
ñàìûéçíà÷èòåëüíûéêàïèòàë.Íàíåãîñóäìîæåòïîëîæèòüñÿ
âñëîæíûåäëÿïîëèòèêèèëèîáùåñòâàâðåìåíà,âåðîÿòíîñòü
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êîòîðûõèñêëþ÷èòüíèêîãäàíåëüçÿ,êîãäàîòíåãîïîòðåáóåò-
ñÿâíåñòèñâîéâêëàäâîáåñïå÷åíèåïðàâîâîãîãîñóäàðñòâà
èäåìîêðàòèè.

Êîíôåðåíöèÿ åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ ñó-
ùåñòâóåòóæåáîëåå40ëåò.Â1972ãîäóÊîíñòèòóöèîííûåÑó-
äû Ôåäåðàòèâíîé Ðåñïóáëèêè Ãåðìàíèÿ, Èòàëèè, áûâøåé
Ñîöèàëèñòè÷åñêîé Ôåäåðàòèâíîé ÐåñïóáëèêèÞãîñëàâèÿ è
Àâñòðèè âïåðâûå ñîáðàëèñü íà Êîíãðåññ â Äóáðîâíèêå íà
òåððèòîðèèñåãîäíÿøíåéÕîðâàòèè.

Âòå÷åíèåáîëåå÷åòûðåõäåñÿòèëåòèé,êîòîðûåïðîøëèñ
òîãî âðåìåíè, Êîíôåðåíöèÿ åâðîïåéñêèõ êîíñòèòóöèîííûõ
ñóäîâ èç íåáîëüøîãî, î÷åíü ýêñêëþçèâíîãî êðóãëîãî ñòîëà
ïðåâðàòèëàñüâôîðóìïîèñòèíåîáùååâðîïåéñêîãîìàñøòà-
áà, íàñ÷èòûâàþùèé â íàñòîÿùåå âðåìÿ 41 ÷ëåí. Çàäà÷åé
Êîíôåðåíöèè ÿâëÿåòñÿ ñïîñîáñòâîâàíèå îáìåíó èíôîðìà-
öèåéñðåäèñóäîâ-÷ëåíîâ,àòàêæåîáìåíóìíåíèÿìèïîâîï-
ðîñàìêîíñòèòóöèîííîãîïðàâàèêîíñòèòóöèîííîãîïðàâîñó-
äèÿ.Îäíàêîíåìàëîâàæíîòàêæåèòî,÷òîÊîíôåðåíöèÿåâðî-
ïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ âûñòóïàåò çà ñîõðàíåíèå è
óêðåïëåíèå íåçàâèñèìîñòè ñóäîâ-÷ëåíîâ êàê âàæíîãî ýëå-
ìåíòàãàðàíòèèîñóùåñòâëåíèÿäåìîêðàòèèèïðàâîâîãîãî-
ñóäàðñòâà.Èáî êîððåêòíîåèäåéñòâåííîåâûïîëíåíèåâîç-
ëîæåííûõíàêîíñòèòóöèîííûåñóäûïîëíîìî÷èéìîæåòâðå-
ìÿîòâðåìåíèïðèâîäèòüêêîíôëèêòàì,â÷àñòíîñòè,ñäðóãè-
ìèãîñóäàðñòâåííûìèîðãàíàìè.Ââèäóýòîãîîäíîéèçâàæ-
íûõöåëåéíàøåéÊîíôåðåíöèèäîëæíîáûòüóêðåïëåíèåñî-
ëèäàðíîñòèìåæäóêîíñòèòóöèîííûìèñóäàìèâñèòóàöèÿõ,â
êîòîðûõ íåçàâèñèìîñòü îäíîãî èç íàøèõ ÷ëåíîâ íàõîäèòñÿ
ïîäóãðîçîéèëèâîïàñíîñòè.

Ïîñëåäíèé è äî ñåãîäíÿøíåãî äíÿ åäèíñòâåííûé Êîíã-
ðåññ Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ â
Àâñòðèèñîñòîÿëñÿâ1978ãîäó.Èâîòñåãîäíÿ,ñïóñòÿñòîëüêî
ëåò,÷ëåíûÊîíñòèòóöèîííîãîÑóäàÀâñòðèéñêîéÐåñïóáëèêè
èìåþòîñîáóþ÷åñòüñíîâàïîïðèâåòñòâîâàòüêîëëåãñîâñåé
Åâðîïû íà Êîíãðåññå ó íàñ â Âåíå. Êîíñòèòóöèîííûé Ñóä
Àâñòðèéñêîé Ðåñïóáëèêè êàê ñòàðåéøèé Êîíñòèòóöèîííûé
Ñóäâìèðåâèäèòñâîþîñîáóþçàäà÷óèíàìåæäóíàðîäíîì
óðîâíåïðåæäåâñåãîâòîì,÷òîáûñïîñîáñòâîâàòüïîääåðæà-
íèþ è ñîõðàíåíèþ èäåè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Â
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ýòîìñâåòåïðîâåäåíèåXVIÊîíãðåññàåâðîïåéñêèõêîíñòèòó-
öèîííûõñóäîâèìåëîèèìååòäëÿíàñîñîáîåçíà÷åíèå.

Ýòîò Êîíãðåññ áóäåò ïîñâÿùåí òåìå ñîòðóäíè÷åñòâà
ìåæäó íàöèîíàëüíûìè êîíñòèòóöèîííûìè ñóäàìè è ñóäàìè
íàåâðîïåéñêîìóðîâíåè,òàêèìîáðàçîì,îáðàòèòñÿêðåøà-
þùåéïåðñïåêòèâåêîíñòèòóöèîííîãîïðàâîñóäèÿâÅâðîïåâ
áóäóùåì.Âåäüîäíîäîëæíîáûòüäëÿíàñÿñíî:åâðîïåéñêîå
åäèíåíèå,íåçàâèñèìîîòâñåõåãîïîëèòè÷åñêèõ,ñîöèàëüíûõ
è ýêîíîìè÷åñêèõ àñïåêòîâ, óäàñòñÿ èëè ìîæåò ñîñòîÿòüñÿ
ëèøüâòîìñëó÷àå,åñëèÅâðîïàâäîëãîñðî÷íîéïåðñïåêòèâå
ðàçîâüåòñÿäîîáùåãîïðîñòðàíñòâàïðàâà.Îäíàêîýòîòàì-
áèöèîçíûé ïðîåêò äëÿ êîíòèíåíòà, íàñ÷èòûâàþùåãî îêîëî
500ìèëëèîíîâæèòåëåé,ìîæåòáûòüîñóùåñòâëåíäîëãîâðå-
ìåííî ëèøü ïóòåì ñîòðóäíè÷åñòâà ìåæäó íàöèîíàëüíûìè
êîíñòèòóöèîííûìèñóäàìè,ñîäíîéñòîðîíû,èñóäàìèíàåâ-
ðîïåéñêîìóðîâíå,ñäðóãîé.Èìû,÷ëåíûÊîíñòèòóöèîííîãî
ÑóäàÀâñòðèéñêîéÐåñïóáëèêè,ñòðåìèìñÿâíåñòèñâîéâêëàä
âäîñòèæåíèåýòîéöåëèïóòåìíàøåéàêòèâíîéìåæäóíàðîä-
íîéäåÿòåëüíîñòè.

Âäóõåâûøåñêàçàííîãîïîçâîëüòåìíååùåðàçñåðäå÷íî
ïîïðèâåòñòâîâàòüÂàñíàXVIÊîíãðåññååâðîïåéñêèõêîíñòè-
òóöèîííûõñóäîââÂåíå!
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My cordial welcome also goes to the representative of the
Austrian Federal Government, Josef Ostermayer, Federal
Minister in the Federal Chancellor's Office and responsible for
constitutionalissues.

IamhappytowelcomethePresidentoftheEuropeanCourtof
HumanRights,MisterDeanSpielmann,andthePresidentof the
CourtofJusticeoftheEuropeanUnion,MisterVassiliosSkouris.

LetmealsoextendacordialwelcometothePresidentsand
MembersofconstitutionalcourtsfromalloverEurope!Itisaspe-
cialhonourandaprivilegefortheAustrianConstitutionalCourtto
actasyourhostatthisCongress.

Welcomingtherepresentativesoftheconstitutionalcourtsof
Asia,AfricaandSouthAmericainViennaisaparticularpleasure
forme.Mycordialgreetingsgotothediplomaticrepresentatives
of all states whose constitutional courts participate in this
Congress.

I cordiallywelcome thenumeroushigh-ranking representa-
tives of supreme bodies of the Federal Government and the
Austrian provinces (Lander), especially of the National Council
andtheFederalCouncil,thehighestAustriancourts,theuniversi-
tiesandthemedia.

Lastbutnotleast,IextendawarmwelcometotheMembers
andformerMembersoftheAustrianConstitutionalCourtattend-
ingthissolemnopeningsession.

LadiesandGentlemen,
Allofusgatheredhere todayhaveone thing incommon:a

sharedcommitmenttotheconceptofconstitutionaljustice.The
ideathat,first,anyactundertakenbythestate,beit legislation,
government,administrationorjurisdiction,mustbebasedonand
inconformitywiththeconstitution,andthat,second,adedicated
court, i.e. theconstitutionalcourt,ensurescompliancewith the
constitution.Thus,constitutional justice is the true "guardianof
theconstitution",asHansKelsen,thefatherofthisidea,putitin
hiswritings.Theoverridingimportanceofconstitutionaljusticefor
thestateundertheruleoflawwasoncedescribedinmostfitting
terms:"Aconstitutionwhichwouldnotestablishaconstitutional
courtwiththepowertoannulunconstitutionalactsisalightwhich
doesnotshine."

Byguaranteeingtheconstitutionalityofstateactsand,above

XVICongressoftheConference

ofEuropeanConstitutionalCourts

The Conference of European Constitutional Courts and its
Congresses provide an extremely important pan-European forum
for a comprehensive, multilateral exchange of opinions, ideas
and experience on substantive issues, as stated in the preamble
of to the Statute of the conference.

Against this background, the Austrian Constitutional Court,
host to a conference already in 1978, will be organizing the XVI
Congress from 12 to14 May 2014 at the Vienna Hofburg (Theme:
“The Co-operation of Constitutional Courts in Europe – Current
Situation and Perspectives”), and the full members of the
Congress, the associate member, as well as observers and

guests will be participating in it.

Welcomespeech

Gerhart Holzinger 

Chairman of the Conference of European 
Constitutional Courts and President of the 

Constitutional Court  of the Republic of Austria

MisterFederalPresident,
LadiesandGentlemen,
DearColleagues,
Permitme towelcomeyouallmost cordially at the solemn

opening session of the XVI Congress of the Conference of
EuropeanConstitutionalCourtsintheHofburgVienna.

ItismyspecialpleasuretowelcometheFederalPresidentof
theRepublic ofAustria,ProfessorHeinz Fischer, on this festive
occasion!
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strengtheningtheindependenceofitsmembercourtsascrucial
elements for the guarantee of democracy and the rule of law.
Afterall,thecorrectandeffectiveperformanceofthetaskscon-
ferreduponconstitutionalcourtsmayresultintension,especially
intherelationshipwithotherstatebodies.OurConferenceshould
therefore aim at strengthening solidarity between constitutional
courts whenever the independence of any of our members is
jeopardizedorthreatened.

The last time the Conference of European Constitutional
CourtsconveneditsCongressinAustria-theonlyonetodate-
wasin1978.Therefore,itisaspecialhonourfortheMembersof
the Austrian Constitutional Court, after so many years, to wel-
come colleagues from all over Europe again at a congress in
Vienna. As the world's oldest Constitutional Court, the
Constitutional Court of the Republic of Austria considers it its
task,aboveall,toupholdandpreservetheideaofconstitutional
justiceattheinternationallevel.HostingthisXVICongressofthe
Conference of European Constitutional Courts, therefore, has
beenataskwhichwehavetakenonwithparticularpleasure.

ThisCongresswillbededicatedtothethemeofco-operation
between national constitutional courts and the Courts at
Europeanlevel,thusaddressingthedecisivefutureperspectiveof
constitutional justice inEurope.There isonethingweshouldall
be fullyawareof:European integration-beyondall itspolitical,
socialandeconomicaspects-canonlybebroughttocompletion
ifwesucceed,inthelongrun,indevelopingEuropeintoacom-
monareaofjustice.Foracontinentwithabout500millioninhab-
itants,thisambitiousprojectcanonlybeimplementedsustainably
throughco-operationbetweenthenationalconstitutionalcourts,
on theonehand,and theEuropeanCourts,on theotherhand.
We,theMembersoftheAustrianConstitutionalCourt,aredeter-
mined to contribute towards the achievement of this
goalthroughourinternationalcommitment.

Withthisinmind,letmeonceagainwelcomeyou
mostcordiallytotheXVICongressoftheConference
ofEuropeanConstitutionalCourtsinVienna!

all,byprotectingthefundamentalrightsoftheindividualvis-a-vis
the state and its powers, constitutional justice not only con-
tributes towardsupholding the ruleof law,butalsostrengthens
democracyand,thus,thepoliticalstabilityofourstates.

Forus,membersofconstitutionalcourts,thisimpliesahigh
measureof responsibility,whichwemustalwaysbeawareof in
theexerciseofourjudicialfunction.

Giventhisresponsibility,eachandeveryoneofusneedsto
committoaveryspecificethosasaconstitutionaljudge!Thisis
anattitudeinspiredbytheendeavourtoachievethehighestlevel
ofqualityasjuristsinourdecisions,apassionatewishtoenforce
the Constitution, a determination to strictly distance ourselves
frompartisan,societalorpersonal interests,andanuncompro-
misingwillingnesstorenderimpartialdecisions.Ittakesanuntir-
ingeffortonourparttoliveuptothesestandards,iftheconstitu-
tional courts wework for are to copewith the challenges con-
frontingthemforthebenefitofthestateandsociety-nomatter
hownumerousandhowdifficulttheyare.Thisattitudealonewill
enable a constitutional court to perform its duties and, in so
doing,wintheconfidenceofthepopulation.Theconfidencepeo-
pleplaceinthecourt'sabilitytocorrectlyperformitstasks-free
ofandimmunetoexternalinfluence-isthegreatestcapitalofany
constitutionalcourt.This is thebasis forconstitutionalcourts to
buildon in timesof political and social difficulty,when theyare
calledupon to contribute towards securingdemocracy and the
ruleoflaw.

TheConferenceofEuropeanConstitutionalCourtshasbeen
inexistenceformorethanfortyyears.In1972,theConstitutional
Courts of the Federal Republic of Germany, Italy, the former
Socialist Federal Republic of Yugoslavia and Austria met in
DubrovnikinwhatistodayCroatiaforafirstconference.

Overmore than fourdecades, theConferenceofEuropean
ConstitutionalCourtshasevolvedfromasmallandhighlyexclu-
sivedebatingclubintoapan-Europeanforumwith41mem-bers.
Themandateof theConference is topromote theexchangeof
informationamongitsmembercourtsandtofostertheexchange
ofopinionsonissuesofconstitutionallawandconstitutionaljus-
tice. Of no lesser importance is the stance taken by the
ConferenceofEuropeanConstitutionalCourtsinmaintainingand
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íåòîëüêîâãîðîäåÂåíå,íîèâîâñåéñòðàíå.Âêà÷åñòâåðå-
çèäåíöèè äèíàñòèè Ãàáñáóðãîâ îí íà ïðîòÿæåíèè ìíîãèõ
ñòîëåòèéâîïëîùàëñîáîéîäèíèçöåíòðîââëàñòèåâðîïåéñ-
êîéïîëèòèêè.ÑàìÕîôáóðã,êàêèîêðóæàþùèååãîçäàíèÿ,
ïðåäñòàâëÿåò ñîáîé óíèêàëüíûé àðõèòåêòóðíûé àíñàìáëü,
êîòîðûéíèâ÷åìíåóñòóïàåòëþáîìóäðóãîìóåâðîïåéñêîìó
ìåãàïîëèñó.

ÒîðæåñòâåííîåîòêðûòèåÊîíãðåññàçàâòðàóòðîìñîñòî-
èòñÿ â ïðèñóòñòâèèÔåäåðàëüíîãî ïðåçèäåíòà Àâñòðèéñêîé
Ðåñïóáëèêè è îòâå÷àþùåãî çà êîíñòèòóöèîííûå âîïðîñû
÷ëåíà àâñòðèéñêîãî ôåäåðàëüíîãî ïðàâèòåëüñòâà, à òàêæå
ìíîãî÷èñëåííûõâûñîêîïîñòàâëåííûõãîñòåéèçñôåðûïîëè-
òèêè,ïðàâîñóäèÿèïðàâîâåäåíèÿ.

Çàâòðàâå÷åðîììûïîáûâàåìâãîñòÿõóáóðãîìèñòðàãî-
ðîäàÂåíû â ñòåíàõÂåíñêîéÐàòóøè (â хî ðî шую пî гî äу - â
Аð êàä íîм äâî ðå, â èíîм ñëу чàå - â Ãåð áî âûх çà ëàх).Âåíñêàÿ
ÐàòóøàáûëàïîñòðîåíàâîâòîðîéïîëîâèíåXIXâåêàâíåîãî-
òè÷åñêîìñòèëåèÿâëÿåòñÿîäíèìèçöåíòðàëüíûõçäàíèéñòî-
ëèöûÀâñòðèè,êîòîðîåñàðõèòåêòóðíîéòî÷êèçðåíèÿîñîáî
ïðèìå÷àòåëüíî.

Âî âòîðíèê âå÷åðîì ïîçâîëüòå ïðèãëàñèòü Âàñ íà êîí-
öåðòâÇàëåÁðàìñàâçäàíèèÂåíñêîãîìóçûêàëüíîãîîáùå-
ñòâà,âÁîëüøîìçàëåêîòîðîãî1ÿíâàðÿåæåãîäíîïðîõîäèò
çíàìåíèòûéíàâåñüìèðÍîâîãîäíèéêîíöåðòÂåíñêîãîôè-
ëàðìîíè÷åñêîãîîðêåñòðà.Ïîîêîí÷àíèèêîíöåðòàïðèãëàøà-
åìÂàñíàïðèåìâïðåäñòàâèòåëüíûåçàëûÂåíñêîéîïåðû-
îäíîéèçíàèáîëååèçâåñòíûõîïåðâìèðå.

Êóëüòóðíàÿ ïðîãðàììà Êîíãðåññà ïðåäóñìàòðèâàåò â
ñðåäó ïîåçäêó â ñàìóþ âîñòî÷íóþ ôåäåðàëüíóþ çåìëþ
ÀâñòðèéñêîéÐåñïóáëèêè-Áóðãåíëàíä.Îíàáóäåòñîñòîÿòüèç
ïîñåùåíèÿ çàìêà Ýñòåðõàçè â Àéçåíøòàäòå, ñòîëèöå ýòîé
ôåäåðàëüíîé çåìëè, è æèâîïèñíîãî ãîðîäêà Ðóñò, à òàêæå
ïðîãóëêèíàòåïëîõîäåïîîçåðóÍîéçèäëåðçååèýêñêóðñèèâ
ïðèëåãàþùèéêíåìóíàöèîíàëüíûéïàðê.Âçàêëþ÷åíèå,ïîç-
âîëüòåïðèãëàñèòüÂàñíàòðàäèöèîííûéáóðãåíëàíäñêèéâå-
÷åð.

ßíàäåþñü,÷òîýêñïåðòíûåðàçãîâîðûâðàìêàõXVIÊîíã-
ðåññà Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ
ïðåäîñòàâÿòâîçìîæíîñòüäëÿèíòåðåñíîãîîáìåíàìíåíèÿ-

Ïðèâåòñòâåííûåñëîâà

Ãåðõàðò  Õîëüöèíãåð 

Ïðåä ñå äà òåëü Кîí фå ðåí цèè åâ ðî пåéñ êèх 
êîíñ òè òу цè îí íûх ñу äîâ è 

Ïðåä ñå äà òåëü Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Óâàæàåìûåäàìûèãîñïîäà!
Äîðîãèåêîëëåãè!
ß î÷åíü ðàä ïðèâåòñòâîâàòü âñåõ Âàñ íà XVI Êîíãðåññå

Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ çäåñü, ó
íàñâÂåíå.ßíàäåþñü, ÷òîÂàøàïîåçäêàñþäà, âÀâñòðèþ,
áûëàïðèÿòíîéèñåðäå÷íîïðèâåòñòâóþÂàñâíàøåéñòðàíå!

Êîíãðåññ Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ
ñóäîâäîñèõïîðïðîõîäèëâÀâñòðèèëèøüîäèíðàç,àèìåí-
íîâ1978ãîäó.Äëÿ÷ëåíîâÊîíñòèòóöèîííîãîÑóäàÀâñòðèéñ-
êîéÐåñïóáëèêèáîëüøàÿ÷åñòüñïóñòÿñòîëüêîëåòâíîâüïðè-
âåòñòâîâàòüêîëëåãñîâñåéÅâðîïûâêà÷åñòâåãîñòåéíàÊîíã-
ðåññåâÀâñòðèè.

Äëÿ Âàøåãî ïðåáûâàíèÿ â Âåíå ìû âûáðàëè îòåëü â
öåíòðåíàøåãîãîðîäà,êîòîðûé,ñîäíîéñòîðîíû,îáëàäàåò
ïðåèìóùåñòâîì,÷òîàâòîáóñíûéòðàíñôåðäîçäàíèÿ,âêî-
òîðîì áóäåò ïðîõîäèòü Êîíãðåññ, áóäåò î÷åíü êîðîòêèì. Ñ
äðóãîé ñòîðîíû, öåíòðàëüíîå ìåñòîïîëîæåíèå îòåëÿ ïðå-
äîñòàâëÿåòÂàìõîðîøóþâîçìîæíîñòüíåìíîãîáëèæåîçíà-
êîìèòüñÿ ñ íàèâàæíåéøèìè äîñòîïðèìå÷àòåëüíîñòÿìè íà-
øåãîãîðîäà.

Òîðæåñòâåííîå îòêðûòèå è çàñåäàíèÿ XVI Êîíãðåññà
Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ áóäóò
ïðîõîäèòü â Öåíòðå Êîíãðåññîâ Âåíñêîãî Õîôáóðãà. Õîô-
áóðã-îäíîèçíàèáîëååçíà÷èòåëüíûõèñòîðè÷åñêèõçäàíèé
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Welcomeaddresses

Gerhart  Holzinger

Chairman of the Conference of European Constitutional
Courts and President of the Constitutional Court of the

Republic of Austria

LadiesandGentlemen,
DearColleagues,
Itisagreatpleasureformetoseeyouallgatheredhereonthe

occasion of the XVIth Congress of the Conference of European
ConstitutionalCourtsinVienna.Ihopeyouhadapleasanttripto
Austria,andIwelcomeyoumostcordiallytoourcountry!

To date, the Congress of the Conference of European
ConstitutionalCourtshastakenplaceinAustriaonlyonce-back
in1978.Thus,aftersomanyyears, it isaspecialhonouranda
distinctionfortheMembersoftheAustrianConstitutionalCourtto
welcomecolleaguesfromalloverEuropeataCongressinVienna.

ForyourstayinViennawehavechosenacentrallylocated
hotelcloseenough to theCongressvenue tokeepbus trans-
fers as short as possible. At the same time, the hotel is an
excellent starting point for you to explore some of the main
sightsofthecity.

The solemn opening and the working sessions of the XVIth

Congressof theConferenceofEuropeanConstitutionalCourtswill
takeplaceattheCongressCentreoftheHofburgVienna.TheHofburg
isoneofthemostimportanthistoricalbuildingsnotonlyofVienna,but
of Austria as a whole. As the official residence of the Habsburg
Dynasty,itwasoneofthepowercentresofEuropeanpoliticsformany
centuries. Together  with the buildings around it, the Hofburg is a
uniquearchitecturalensemblesecondtononeinEurope.

Tomorrow morning, the solemn opening session of the
CongresswilltakeplaceinthepresenceoftheFederalPresident
oftheRepublicofAustriaandthememberoftheAustrianFederal
Governmentinchargeofconstitutionalissues,aswellasnumer-

ìè è èäåÿìè íà òåìó íàøåãî Êîíãðåññà - ñîòðóäíè÷åñòâî
ìåæäó êîíñòèòóöèîííûìè ñóäàìè â Åâðîïå - è Âû ñìîæåòå
íàñëàäèòüñÿ êóëüòóðíîé ïðîãðàììîé, êîòîðóþ ìû äëÿ Âàñ
ïîäãîòîâèëè.

Ññåãîäíÿøíåãîïðèâåòñòâåííîãîïðèåìàçäåñü,âÎðàí-
æåðååäâîðöàØ¸íáðóíí,ìûõîòåëèáûíà÷àòüïðåäñòîÿùèå
íàìòðèäíÿñîâìåñòíîéðàáîòûèñîâìåñòíîéòîðæåñòâåííîé
âñòðå÷è.ÄâîðåöØ¸íáðóííïðåäñòàâëÿåòñîáîéîäíîèçíàè-
áîëåå çíà÷èòåëüíûõ àðõèòåêòóðíûõ ñîîðóæåíèé ïîäîáíîãî
ðîäàâîâñåììèðå.Âñåãîäíÿøíåìâèäåçäàíèåáûëîïîñò-
ðîåíîâñåðåäèíåXVIIIâåêàâîâðåìÿïðàâëåíèÿèìïåðàòðè-
öûÌàðèèÒåðåçèè.Äâîðåöâñòèëåáàðîêêîñëóæèëäîïàäå-
íèÿ ìîíàðõèè â 1918 ãîäó â êà÷åñòâå ëåòíåé ðåçèäåíöèè
àâñòðèéñêèõèìïåðàòîðîâ.

ÅùåðàçäîáðîïîæàëîâàòüâÂåíó!Ìûî÷åíüðàäûâèäåòü
Âàñ íàøèìè ãîñòÿìè! Æåëàþ Âàì ïðèÿòíîãî ïðåáûâàíèÿ â
íàøåìãîðîäå,àíàñåãîäíÿøíèéâå÷åð-ïðèÿòíîãîàïïåòèòà!
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Ìîõàìåä  Àøàðãè

îò èмåíè Аññîцèàцèè êîíñòèòуцèîííûх ñуäîâ,
èñпîëüçуюùèх фðàíцуçñêèé ÿçûê (АССÐUF), 

è Сîюçà àðàáñêèх êîíñòèòуцèîííûх ñуäîâ 
è ñîâåòîâ (UАССС)

Óâàæàåìûé ãîñïîäèí Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî
ÑóäàÀâñòðèéñêîéÐåñïóáëèêè!

Óâàæàåìûå ãîñïîäà ïðåäñåäàòåëè è ÷ëåíû êîíñòèòóöè-
îííûõñóäîâèàíàëîãè÷íûõèíñòèòóòîâ!

Óâàæàåìûåäàìûèãîñïîäà!
Ïîçâîëüòåïðåæäåâñåãî,ãîñïîäèíÏðåäñåäàòåëü,âûðà-

çèòüÂàììîþãîðÿ÷óþáëàãîäàðíîñòüçàïðèãëàøåíèåó÷àñò-
âîâàòüâðàáîòåXVIÊîíãðåññàýòîéàâòîðèòåòíîéîðãàíèçà-
öèèâãîðîäå,ãäåâåëèêèéþðèñòÃàíñÊåëüçåíó÷èëíîðìàòè-
âèçìóèâåðõîâåíñòâóÊîíñòèòóöèè.

Êàê Ïðåäñåäàòåëü Àññîöèàöèè êîíñòèòóöèîííûõ ñóäîâ,
èñïîëüçóþùèõôðàíöóçñêèé ÿçûê (ÀÑÑÐUF), è Ñîþçà àðàá-
ñêèõ êîíñòèòóöèîííûõñóäîâèñîâåòîâ (UÀÑÑÑ), ÿáûõîòåë
âûðàçèòüìîèèñêðåííèåïîçäðàâëåíèÿàâñòðèéñêîìóÊîíñ-
òèòóöèîííîìóÑóäóèåãîÏðåäñåäàòåëþïîïîâîäóïðîâåäå-
íèÿ ýòîé âñòðå÷è, êîòîðàÿ ïðåäîñòàâëÿåò âñåì íàì äðàãî-
öåííóþ âîçìîæíîñòü îáìåíà îïûòîì â èíòåðåñàõ ðàçâèòèÿ
êîíñòèòóöèîííîãîïðàâîñóäèÿâíàøèõñòðàíàõ.

Íåò íèêàêîãî ñîìíåíèÿ â òîì, ÷òî êîíñòèòóöèîííîå
ïðàâîñóäèåñòàëîâíàøèäíèâîâñåììèðåâîèñòèíóíåîñ-
ïîðèìîéñîñòàâëÿþùåéïðàâîâîãîãîñóäàðñòâà,àèìåííî
âàæíåéøèìèíñòðóìåíòîì,ãàðàíòèðóþùèìîñíîâíûåïðà-
âà.

Âýòîéñâÿçèîòðàäíîîòìåòèòüçíà÷èòåëüíóþèïîñòîÿí-
íîðàñòóùóþðîëüðàçëè÷íûõñóùåñòâóþùèõðåãèîíàëüíûõè
ëèíãâèñòè÷åñêèõ àññîöèàöèé, ÷ëåíû êîòîðûõìîãóò îáúåäè-
íèòüñâîèóñèëèÿâöåëÿõçàêðåïëåíèÿèõìåñòàâêîíñòèòóöè-

ousotherhigh-rankingguestsfromtheworldofpolitics,thejudi-
cialsystemandacademia.

TomorroweveningwewillbehostedbytheMayoroftheCity
of Vienna in the Vienna City Hall (outdoors in the Arkadenhof,
weatherpermitting,orindoorsintheWappensäle).TheCityHall,
builtinthesecondhalfofthe19thcenturyinneo-Gothicstyle,is
oneof themoststrikingbuildingsof theAustriancapitalandof
particulararchitecturalinterest.

OnTuesdayevening,itwillbeourpleasuretoinviteyoutoa
concertintheBrahms-SaaloftheViennaMusikverein,thebuild-
ing where the world-famous New Year's Concert of the Vienna
PhilharmonicOrchestratakesplaceintheGrandConcertHallon
1Januaryofeveryyear.Aftertheconcert,wewillbeinvitingyou
toareceptionintheViennaStateOpera,oneoftheworld'simpor-
tantoperahouses.

On Wednesday, our social programme will take us to
Burgenland,theeasternmostProvinceofAustria.Thetourcompris-
esavisittoEsterházyPalaceinEisenstadt,thecapitalofBurgenland,
aguidedwalkthroughthesmall,picturesquetownofRust,aboattrip
onLakeNeusiedlandavisittotheNationalParkthere.Wewillendthe
daywithdinnerinthetypicalatmosphereoftheregion.

IhopethattheworkingsessionsofthisXVIth Congressofthe
Conference of European Constitutional Courts will provide an
occasionforaninterestingexchangeofopinionsandideasonthe
Congress theme - the co-operation of constitutional courts in
Europe, and that you will enjoy the social programmewe have
preparedforyou.

Today'swelcomereceptionontheeveofthreedaysofshared
work and festivities has brought us together in the Orangerie of
SchönbrunnPalace,oneofthemostimportantbuildingsofitstype

worldwide.Initspresentform,thebuildingdatesbackto
themiddleofthe18th century,tothereignofEmpress
MariaTheresa.Until theendof theMonarchy in1918,
thisbaroquepalaceservedasthesummerresidenceof
theAustrianimperialcourt.

Onceagain-acordialwelcometoVienna!Weare
extremelyhappytohaveyouhereasourguests.Iwish
youapleasantstayinourcityand"GutenAppetit"for
thisevening!
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Mohamed Achargu

for the Association of Constitutional Courts using the
French Language (ACCPUF) and the Union of Arab

Constitutional Courts and Councils (UACCC)

President of the Constitutional Court of the Republic of
Austria,

PresidentsandMembersofconstitutionalcourtsandsimilar
institutions,

LadiesandGentlemen,
Permitme, firstofall, toexpressmyspecial thanks toyou,

MisterPresident,forhavinginvitedmetoparticipateinthework
oftheXVICongressofthisprestigiousConference,intheverycity
inwhichHansKelsen,thegreatjurist,taughtthenormativetheo-
ryoflegalscienceandthesupremacyoftheConstitution.

In my capacity as President of the Association of
ConstitutionalCourtsusingtheFrenchLanguage(ACCPUF)and
theUnionofArabConstitutionalCourtsandCouncils(UACCC),I
shouldalsoliketocongratulatetheAustrianConstitutionalCourt
anditsPresidentontheorganizationofthisencounter,whichpro-
videsamostenrichingopportunity forallofus toengage inan
exchange of experience for the benefit of the development of
constitutionaljusticeinourcountries.

Therecanbenodoubtaboutthefactthatconstitutionaljus-
tice,inourdayandage,hasbecomeanuncontestedcomponent
ofthestateundertheruleof lawinallpartsoftheworldand, in
particular, an essential instrument guaranteeing the respect of
fundamentalrights.

Inthiscontext,wewelcomethe importantandcontinuously
growing role of the various regional and linguistic associations,
whichenable theirmembers to join forces in theirendeavour to
establishthemselvesfirmlywithintheframeworkoftheconstitu-
tional institutions of their countries and to develop their institu-
tionalcapacities.

Atthesametime,wenotewithsatisfactionthat,despitecul-
tural specificitiesand thediversityof legal systems -whichcan

îííûõîðãàíàõñâîèõñòðàíèðàçâèòèÿèõèíñòèòóöèîíàëüíûõ
âîçìîæíîñòåé.

Íàì îòðàäíî âèäåòü è òî, ÷òî íåñìîòðÿ íà êóëüòóðíûå
îñîáåííîñòèèðàçíîîáðàçèåïðàâîâûõñèñòåì-êîòîðîåíå
ìîæåòíåáûòüîáîãàùàþùèìäëÿâñåõ-ýòèðàçëè÷íûåàññî-
öèàöèèòðóäÿòñÿâîèìÿòåõæåöåëåéèðàçäåëÿþòòåæåöåí-
íîñòèèïðèíöèïûäåìîêðàòèè,ïðàâîñóäèÿèïðàâ÷åëîâåêà,
êîòîðûåìûðàññìàòðèâàåìêàê÷àñòüâñåîáùåãîäîñòîÿíèÿ
÷åëîâå÷åñòâà.

Òåìà"Ñîòðóäíè÷åñòâîìåæäóêîíñòèòóöèîííûìèñóäàìè
â Åâðîïå - ðàìî÷íûå óñëîâèÿ è ïåðñïåêòèâû â íàñòîÿùåå
âðåìÿ",âûáðàííàÿäëÿïðîâåäåíèÿXVIÊîíãðåññà,ÿâëÿåòñÿ
íàýòîìôîíåïîêàçàòåëüíîé,òàêêàêîíàïîçâîëÿåòïîñðåäñò-
âîì ïëîäîòâîðíûõ îáñóæäåíèé ìåæäó ïðåäñòàâèòåëÿìè
þðèäè÷åñêèõ ïðîôåññèé, ñóäüÿìè è ýêñïåðòàìè âûñîêîãî
óðîâíÿ âûÿâèòü âàæíîñòü ñîòðóäíè÷åñòâà ïî óêðåïëåíèþ
óíèâåðñàëüíûõöåííîñòåéèïðèíöèïîâ.

Æåëàÿ óñïåõà â ðàáîòå Êîíãðåññà ïî êîíñîëèäàöèè
ñîòðóäíè÷åñòâà ìåæäó åâðîïåéñêèìè êîíñòèòóöèîííûìè
ñóäàìè, ÿ îñòàþñü ïðè ãëóáîêîì óáåæäåíèè, ÷òî äðóãèå
ãðóïïû,âòîì÷èñëåèÑîþçàðàáñêèõêîíñòèòóöèîííûõñó-
äîâèñîâåòîâ(UÀÑÑÑ)èÀññîöèàöèÿêîíñòèòóöèîííûõñó-
äîâ, èñïîëüçóþùèõ ôðàíöóçñêèé ÿçûê (ÀÑÑÐUF), áóäóò
÷ðåçâû÷àéíîðàäûâäîõíîâèòüñÿîïûòîìÊîíôåðåíöèèåâ-
ðîïåéñêèõêîíñòèòóöèîííûõñóäîâ(AÑÑPUF)âîáëàñòèñîò-
ðóäíè÷åñòâà.

Áëàãîäàðþçàâíèìàíèå!
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Ãàãèê Àðóòþíÿí

îò èмåíè Ìåжäуíàðîäíîé êîíфåðåíцèè 
îðгàíîâ êîíñòèòуцèîííîгî êîíòðîëÿ 

ñòðàí íîâîé äåмîêðàòèè

Ìíîãîóâàæàåìûåó÷àñòíèêèXVIÊîíãðåññàÊîíôåðåíöèè
åâðîïåéñêèõêîíñòèòóöèîííûõñóäîâ!

Óâàæàåìûåäàìûèãîñïîäà!
Ïîçâîëüòå, ïðåæäå âñåãî, ïîáëàãîäàðèòüÏðåäñåäàòåëÿ

ÃåðõàðòàÕîëüöèíãåðàèêîëëåãèçÀâñòðèéñêîãîÊîíñòèòóöè-
îííîãîÑóäàçàïðåêðàñíóþîðãàíèçàöèþäàííîãîÊîíãðåññà
èçààêòèâíóþèïëîäîòâîðíóþðàáîòó,êîòîðóþîíèïðîâîäè-
ëèâêà÷åñòâåïðåäñåäàòåëüñòâóþùåãîâÊîíôåðåíöèèåâðî-
ïåéñêèõêîíñòèòóöèîííûõñóäîâ.

Êîíãðåññ Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ
ñóäîââñåãäàáûëíîâûìèâåñüìàâåñîìûìèìïóëüñîìäàëü-
íåéøåãîðàçâèòèÿêîíñòèòóöèîííîãîïðàâîñóäèÿâîâñåììè-
ðå,èÿóâåðåí,÷òîäàííûéÊîíãðåññòàêæåâïîëíîéìåðåðå-
àëèçóåòýòóìèññèþ.

Óâàæàåìûåêîëëåãè!
Ïðîãðàììàíàñòîÿùåãîôîðóìàî÷åíüíàñûùåíà,èíàì

ïðåäñòîèò âñåñòîðîííå îáñóäèòü ìíîãèå àñïåêòû íàøåãî
ñîòðóäíè÷åñòâà,âûÿâèòüíîâûåâîçìîæíîñòèèñïîëüçîâàíèÿ
îãðîìíåéøåãî ïîòåíöèàëà êîíñòèòóöèîííîãî ïðàâîñóäèÿ â
îáåñïå÷åíèèâåðõîâåíñòâàïðàâà,óñòàíîâëåíèèêîíñòèòóöè-
îííîéçàêîííîñòèâíàøèõñòðàíàõ.

Çàïðîøåäøèéãîäìíåïîñ÷àñòëèâèëîñüèìåòüñîäåðæà-
òåëüíûåäèñêóññèèïîàêòóàëüíûìïðîáëåìàìêîíñòèòóöèîí-
íîãîïðàâîñóäèÿñïðåäñòàâèòåëÿìèêîíñòèòóöèîííûõñóäîâ
Ëàòâèè, ÐîññèéñêîéÔåäåðàöèè, Ãåðìàíèè, Àâñòðèèè ðÿäà
äðóãèõ ñòðàí.Ïðè íåïîñðåäñòâåííîì ó÷àñòèè ïðåäñòàâèòå-
ëåéìíîãèõêîíñòèòóöèîííûõñóäîâ,ñóäåéÅâðîïåéñêîãîñóäà
ïîïðàâàì÷åëîâåêà,÷ëåíîâÂåíåöèàíñêîéêîìèññèèÑîâåòà

onlybeasourceofenrichmentforallofus-theseassociations
areworkingtowardsthesameobjectivesandsharethesameval-
uesandprinciplesofdemocracy,justiceandhumanrights,which
we regard as an integral part of the universal heritage of
humankind.

ThethemechosenforthisXVICongress,"TheCo-operation
of Constitutional Courts in Europe - Current Situation and
Perspectives",ismostappropriateinthiscontext,asitwill

allow us, through productive debates among legal profes-
sionals, judges and high-level experts, to highlight the impor-
tanceofco-operationforthestrengtheningoftheseuniversalval-
uesandprinciples.

WishingthisCongresseverysuccessinthestrengtheningof
co-operation between European constitutional courts, I remain
deeplyconvincedthattheothergroupings,suchastheUnionof
Arab Constitutional Courts and Councils (UACCC) and the
AssociationofConstitutionalCourtsusingtheFrenchLanguage
(ACCPUF),willbemorethanhappytodrawontheexperienceof
theConferenceofEuropeanConstitutionalCourts(CECC)inmat-
tersofcooperation.

Thankyouverymuchforyourkindattention.
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Åâðîïû, âåäóùèõ ó÷åíûõ-êîíñòèòóöèîíàëèñòîâ íàì òàêæå
óäàëîñüðåàëèçîâàòüñîâìåñòíóþïðîãðàììóèèçäàòüñáîð-
íèêïîäíàçâàíèåì"Êîíñòèòóöèîíàëèçìíîâîãîòûñÿ÷åëåòèÿ:
ïàðàäèãìûðåàëüíîñòèèâûçîâû".Êîãäàÿìûñëåííîïîäûòî-
æèâàþâñåýòèäèñêóññèèèêîíöåïòóàëüíûåïîäõîäûíàøèõ
êîëëåãîñîâðåìåííîìêîíñòèòóöèîíàëèçìåèðîëèêîíñòèòó-
öèîííîãîïðàâîñóäèÿâîáåñïå÷åíèèäèíàìè÷íîãîèñòàáèëü-
íîãî ðàçâèòèÿ ïðàâîâîãî, äåìîêðàòè÷åñêîãî ãîñóäàðñòâà,
ïðèõîæóêâûâîäó,÷òîãëàâíûåóðîêèîòâñåãîýòîãîçàêëþ÷à-
þòñÿèìåííîâñëåäóþùèõïîñòóëàòàõ:

î÷åâèäíî,÷òîíåóêîñíèòåëüíîóêðåïëÿåòñÿìåñòîèðîëü•
êîíñòèòóöèîííûõñóäîââñîâðåìåííîìîáùåñòâå,èîíè
ñòàíîâÿòñÿíåçàìåíèìûìôóíêöèîíàëüíûìèèíñòèòóöè-
îíàëüíûìôàêòîðîìâïðàâîâîìãîñóäàðñòâå;
âìåñòå ñ òåìâîìíîãèõ ñòðàíàõ êðèçèñ êîíñòèòóöèîíà-•
ëèçìà ïðèîáðåë âñåîáúåìëþùèé è óãëóáëÿþùèéñÿ õà-
ðàêòåð è íóæäàåòñÿ âî âñåñòîðîííåé êîíñòèòóöèîííîé
äèàãíîñòèêåäëÿïðåîäîëåíèÿâñåâîçìîæíûõíåãàòèâíûõ
ïîñëåäñòâèéýòîãîÿâëåíèÿ;
èìååòñÿ îãðîìíåéøèé íåçàäåéñòâîâàííûé ïîòåíöèàë•
êîíñòèòóöèîíàëèçàöèèñîöèàëüíîãîïîâåäåíèÿ÷åëîâåêà
èïóáëè÷íîãîïîâåäåíèÿâëàñòåé,÷òîñòàâèòíîâûåçàäà-
÷è ïåðåä âñåé ñèñòåìîé êîíñòèòóöèîííîãî êîíòðîëÿ, â
òîì÷èñëåêîíñòèòóöèîííîãîïðàâîñóäèÿ;
àêòóàëüíîéïî-ïðåæíåìóîñòàåòñÿòàêæåïðîáëåìàîïðå-•
äåëåííîãîíåñîîòâåòñòâèÿìåæäóêîíñòèòóöèîííûìèóñ-
òàíîâêàìè,ïðàâîâîéñèñòåìîéèïðàâîïðèìåíèòåëüíîé
ïðàêòèêîé, ÷òî â èòîãå îòðèöàòåëüíî ñêàçûâàåòñÿ íà
îáåñïå÷åíèèâåðõîâåíñòâàïðàâàèãàðàíòèðîâàííîéçà-
ùèòåïðàâ÷åëîâåêà.
ßóâåðåí,÷òîäàëüíåéøååóêðåïëåíèåíàøåãîñîòðóäíè-

÷åñòâàèóãëóáëåíèåâçàèìîîòíîøåíèéñîáùååâðîïåéñêèìè
ñóäàìèðàñêðîþòíîâûåâîçìîæíîñòèäëÿïðåîäîëåíèÿýòèõ
ïðîáëåì è ýôôåêòèâíîé ðåàëèçàöèè âàæíåéøåé ìèññèè
êîíñòèòóöèîííûõñóäîâ.

ÅùåðàçïðèâåòñòâóþîòêðûòèåXVIÊîíãðåññàÊîíôåðåí-
öèèåâðîïåéñêèõêîíñòèòóöèîííûõñóäîâèæåëàþïëîäîòâîð-
íîéðàáîòû.

26 27

Gagik Harutyunyan

for the Conference of the Constitutional 
Control Organs of Countries 

of New Democracy (CCCOCND)

Distinguished participants at the XVI Congress of the
ConferenceofEuropeanConstitutionalCourts,

Ladiesandgentlemen!
LetmestartbythankingPresidentGerhardHolzingerandthe

colleaguesattheAustrianConstitutionalCourtfororganisingthis
Congresssoexcellentlyandfortheactiveandfruitfulworkthey
have accomplished in chairing the Conference of European
ConstitutionalCourts.

TheCongressoftheConferenceofEuropeanConstitutional
Courtshasalwaysgivenfreshanddecisivemomentumtothefur-
therdevelopmentofconstitutionaljusticeonaglobalscale,andI
amsurethatthisCongresswillagainfullyliveuptothismission.

Distinguishedcolleagues!
Our forumwill beworkingona full agenda.Wewill bedis-

cussingmanyaspectsofourco-operationingreatdetail,identi-
fyingnewopportunitiesforharnessingthevastpotentialofcon-
stitutionaljusticeinordertoensuretheruleoflawandestablish
theconstitutionalorderinourcountries.

Last year I had the privilege of attending several profound
debatesofcurrent issues facingconstitutional justicewith repre-
sentatives of the Constitutional Courts of Latvia, the Russian
Federation, Germany, Austria and a number of other countries.
Owing to thedirect involvementof the representativesof several
constitutional courts, of the judges at the European Court of
Fluman Rights, the members of the Venice Commission of the
CouncilofEurope,aswellasofleadingconstitutionalexperts,we
havesucceededinimplementingajointprogrammeandpublished
analmanactitled"NewMillenniumConstitutionalism:Paradigmsof
RealityandChallenges".AsIrecallinmymind'seyethesedebates
and the conceptual approaches adopted by our colleagues to
modern constitutionalism and the role of constitutional justice in
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Õàéíö ÔÈØÅÐ

Ôå äå ðàëü íûé пðå çè äåíò 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Ñ 17 ïî 20 îêòÿáðÿ 1972 ãîäà â Äóáðîâíèêå âïåðâûå â
ïðîäîëæåíèå äâóñòîðîííèõ êîíòàêòîâ ìåæäó íåñêîëüêèìè
ñóäàìèñîñòîÿëàñüÊîíôåðåíöèÿåâðîïåéñêèõêîíñòèòóöèîí-
íûõñóäîâèýêâèâàëåíòíûõîðãàíîâ.ÂòîâðåìÿâÊîíôåðåí-
öèèó÷àñòâîâàëè÷åòûðåñóäà-îðãàíèçàòîðà,ñðåäèíèõÊîíñ-
òèòóöèîííûé Ñóä Àâñòðèè è òðè äðóãèõ èíñòèòóòà. Ñåãîäíÿ
Êîíôåðåíöèÿíàñ÷èòûâàåò40ïîëíîïðàâíûõ÷ëåíîâèîäíîãî
àññîöèèðîâàííîãî ÷ëåíà. Ýòà ìîäåëü ïîëó÷èëà øèðîêîå
ðàñïðîñòðàíåíèå,èâäàëüíåéøåìáûëèó÷ðåæäåíûÂñåìèð-
íàÿ êîíôåðåíöèÿ ïî êîíñòèòóöèîííîìó ïðàâîñóäèþ è íåñ-
êîëüêîîòäåëüíûõãðóïï,îáúåäèíÿþùèõêîíñòèòóöèîííûåñó-
äû;îíèïðåäñòàâëåíûçäåñü,âÂåíå,âðàìêàõýòîãîòîðæåñò-
âåííîãîìåðîïðèÿòèÿ.

Â1999ãîäó,ïîñëåäîëãèõèñëîæíûõäèñêóññèé,óäàëîñü
ïðèíÿòü Óñòàâ Êîíôåðåíöèè.Ñîãëàñíî Óñòàâó, Êîíôåðåíöèÿ
÷åðåç ðåãóëÿðíûå ïðîìåæóòêè âðåìåíè îðãàíèçóåò Êîíãðåñ-
ñû.Îíàñîäåéñòâóåòîáìåíóèíôîðìàöèåéïîìåòîäàìðàáîòû
èñóäåáíîéïðàêòèêåñóäîâ-÷ëåíîâ,àòàêæåîáìåíóèäåÿìèïî
èíñòèòóöèîíàëüíûì, ñòðóêòóðíûì è ôóíêöèîíàëüíûì âîïðî-
ñàì, êàñàþùèìñÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Êîíôåðåí-
öèÿòàêæåñòðåìèòñÿñîäåéñòâîâàòüíåçàâèñèìîñòèêîíñòèòó-
öèîííûõñóäîâêàêâàæíîãîýëåìåíòàãàðàíòèèèîñóùåñòâëå-
íèÿäåìîêðàòèè,àòàêæåïðàâîâîãîãîñóäàðñòâà,îñîáåííîñ
ó÷åòîì çàùèòû ïðàâ ÷åëîâåêà; îíà ïîääåðæèâàåò óñèëèÿ ïî
ðàçâèòèþðåãóëÿðíûõêîíòàêòîâìåæäóåâðîïåéñêèìèêîíñòè-
òóöèîííûìèñóäàìèèýêâèâàëåíòíûìèîðãàíàìè.

Îñîáîå çíà÷åíèå èìååò, åñòåñòâåííî, îïðåäåëåíèå óñ-
ëîâèéäëÿ÷ëåíñòâàâÊîíôåðåíöèè.Âòîâðåìÿáûëîî÷åâèä-
íî, ÷òî êà÷åñòâîðåøåíèéíåìîãëî ñëóæèòü êðèòåðèåì, òàê
êàêïîäîáíàÿîöåíêàíåìèíóåìîñòàíîâèëàñüðàâíîñèëüíîé
âìåøàòåëüñòâó â íåçàâèñèìîñòü íàöèîíàëüíûõ êîíñòèòóöè-
îííûõ ñóäîâ è â ñóâåðåííîñòü ïðåäñòàâëÿåìûõ èìè ãîñó-
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ensuringadynamicandstabledevelopmentofademocraticstate
thatisgovernedbytheruleoflaw,Ireachtheconclusionthatthe
majorlessonstobedrawnconsistinthefollowingpostulates:

Thepositionandroleofconstitutionalcourtsinmodernsoci-•
etiesisclearlybecomingstronger.Thismakesthemanindis-
pensable functionaland institutional factor inastate that is
governedbytheruleoflaw.
Concurrently, the crisis of constitutionalism has deepened•
and become all-pervasive in many countries. A thorough
constitutional diagnosis is therefore needed to be able to
cope with all possible negative consequences of this phe-
nomenon.
There isavastunharnessedpotential forconstitutionalising•
the social behaviour of individuals and the way in which
authoritiesactpublicly.Thiscreatesnewtasksfortheentire
systemofconstitutional review, includingconstitutional jus-
tice.
The current discrepancy between constitutional objectives,•
thelegalsystemandthepracticalapplicationofthelawper-
sists.Ultimately,thiswillhaveanegativeimpactonensuring
the rule of law and the guaranteed protection of human
rights.
Iamconvincedthatbyfurthersteppingupourco-operation

andby strengthening the linkswith European courtswewill be
able to tapnewopportunities inorder toovercome theseprob-
lemsanddeliverthemajortasksofconstitutionalcourtsinaneffi-
cientmanner.

I once again welcome you at the inauguration of the XVI
Congress of theConference of EuropeanConstitutional Courts
andwishyoueverysuccessinyourwork.
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íîñòèñóäüèäîîòêðîâåííîéóãðîçûëè÷íûõïîñëåäñòâèé.Äå-
ÿòåëüíîñòüêîíñòèòóöèîííîãîñóäàìîæåòáûòüèïðèîñòàíîâ-
ëåíàïóòåìíåêîòîðûõþðèäè÷åñêèõóëîâîê,êàêýòî,êñîæàëå-
íèþ,ïðîèçîøëîâÀâñòðèèâ1933ãîäó.Âýòîéñâÿçèíåîáõî-
äèìîóïîìÿíóòüîÅâðîïåéñêîéõàðòèèîñòàòóñåñóäåé,ïðè-
íÿòîéâÑòðàñáóðãå8-10èþëÿ1998ãîäà,âñîîòâåòñòâèèñêî-
òîðîéñàíêöèèïðîòèâñóäåéìîæåòíàçíà÷àòü òîëüêîîðãàí,
ñîñòîÿùèé ïî ìåíüøåé ìåðå íàïîëîâèíó èç èçáðàííûõ ñó-
äåé.

Ñ äðóãîé ñòîðîíû, íåëüçÿ óïóñêàòü èç âèäó è òî, ÷òî â
ïëþðàëèñòè÷åñêîéäåìîêðàòèèïàðëàìåíòñêîåáîëüøèíñòâî
äîëæíîðàíîèëèïîçäíîïðåäñòàòüïåðåäâûáîðàìè,íàêîòî-
ðûõåìóïðèäåòñÿîòâå÷àòüçàðåøåíèÿ,ïðèíÿòûåíåïàðëà-
ìåíòîì,àèìåííîêîíñòèòóöèîííûìñóäîì,êîòîðûéíåïîä-
ëåæèò êàêîé-ëèáî îòâåòñòâåííîñòè. Êîíñòèòóöèîííûé ñóä
äîëæåíòàêæåâñåãäàîñîçíàâàòüïîñëåäñòâèÿ,êîòîðûåìîãóò
ïîâëå÷üçàñîáîéåãîðåøåíèÿêîíå÷íîæåâòîéñòåïåíè,âêî-
òîðîéýòîñîâìåñòèìîñåãîçàäà÷åé-ãàðàíòèðîâàòüðåàëè-
çàöèþÊîíñòèòóöèè.Ïîëèòè÷åñêàÿöåëåñîîáðàçíîñòüêàêòà-
êîâàÿíåìîæåòñëóæèòü êðèòåðèåìêîíòðîëÿ êîíñòèòóöèîí-
íîñòè,èíà÷åòàêîéèíñòèòóòáûëáûâîîáùåèçëèøíèì.

Êàæäîå âûíåñåííîå èìðåøåíèåìîæåò ïîñëóæèòü îðó-
äèåìâïîëèòè÷åñêèõñïîðàõ,â÷àñòíîñòè,ìåæäóïàðëàìåíò-
ñêèìáîëüøèíñòâîìèîïïîçèöèåé.Íåäàðîìíåêîòîðûåêîíñ-
òèòóöèè, â òîì ÷èñëå è àâñòðèéñêàÿ, ïðåäóñìàòðèâàþò äëÿ
êâàëèôèöèðîâàííîãîïàðëàìåíòñêîãîìåíüøèíñòâàâîçìîæ-
íîñòüçàÿâëåíèÿõîäàòàéñòâàâêîíñòèòóöèîííûéñóääëÿïðî-
âåðêè çàêîíà íà ñîîòâåòñòâèå Êîíñòèòóöèè. Åñòåñòâåííî,
ïðè÷èíûíåêîíñòèòóöèîííîñòèìîãóòî÷åíüñèëüíîâàðüèðî-
âàòüñÿ - îò çëîíàìåðåííîñòè èëè íåáðåæíîñòè äî âïîëíå
îáîñíîâàííîãîþðèäè÷åñêîãîðàçíîãëàñèÿ.Îäíàêîñàìîñî-
áîé ðàçóìååòñÿ, ÷òî ïîëèòè÷åñêîé ïîëåìèêå ïðèñóùà ñâîÿ
ñîáñòâåííàÿäèíàìèêà,êîòîðàÿíåâñåãäàïðèíèìàåòâîâíè-
ìàíèåýòèðàçëè÷èÿ.

Èìåþòìåñòîèðåâîëþöèîííûåïðîöåññû, ñâÿçàííûåñ
ðàçðûâîì êîíñòèòóöèîííîé ïðååìñòâåííîñòè.Ïåðåäèõ ëè-
öîì êîíñòèòóöèîííîåïðàâîñóäèåáåññèëüíî.Íîäàæåâ òà-
êîì ñëó÷àå ñëåäóåò ñîáëþäàòü îáùåïðèçíàííûå ïðèíöèïû,
çàêðåïëåííûåâìåæäóíàðîäíîìïðàâå.

äàðñòâ.Âìåñòîýòîãîäëÿïîëó÷åíèÿñòàòóñàïîëíîïðàâíîãî
÷ëåíàòðåáîâàëîñüíàëè÷èåêîìïåòåíöèèâñôåðåêîíñòèòó-
öèîííîãîïðàâîñóäèÿ,â÷àñòíîñòèâîáëàñòèíîðìîêîíòðîëÿ,
íåçàâèñèìîåîñóùåñòâëåíèå ñóäåáíîéäåÿòåëüíîñòè ñ ñîá-
ëþäåíèåìïðèíöèïàñóäåéñêîéíåçàâèñèìîñòèèïðèâåðæåí-
íîñòüîñíîâíûìïðèíöèïàìäåìîêðàòèèè âåðõîâåíñòâà çà-
êîíà,àòàêæåçàùèòåïðàâ÷åëîâåêà.

Ïîçâîëüòåìíå êàêþðèñòó, çàíèìàþùåìó óæåáîëåå55
ëåò ðàçëè÷íûå ïîëèòè÷åñêèå äîëæíîñòè, ïîäåëèòüñÿ íåñ-
êîëüêèìèíàáëþäåíèÿìèíàýòóòåìó.

Ëþáàÿôîðìàêîíñòèòóöèîííîãîïðàâîñóäèÿ-ýòîáàëàí-
ñèðîâàíèå ìåæäó ïðàâîì è ïîëèòèêîé. Ïîíÿòèÿ "ñóäåáíîå
îãðàíè÷åíèå" è "ïîëèòè÷åñêèé âîïðîñ" íàïîëíÿþò öåëûå
áèáëèîòåêè.Íî÷òîîíèîçíà÷àþòâêîíêðåòíûõñëó÷àÿõ?Âíå-
êîòîðûõñòðàíàõ,âòîì÷èñëåèâÀâñòðèè,âýòîìâîïðîñåóñ-
òàíîâèëàñüòðàäèöèÿ.Íîòðàäèöèèìîãóòìåíÿòüñÿ,èâòàêîì
ñëó÷àåíåóäèâèòåëüíî,åñëèâïîëèòè÷åñêîììèðåâîçíèêàåò
íåêîòîðîåðàçäðàæåíèå.Íåñîìíåííî,÷òîòîòôàêò,÷òîíàöè-
îíàëüíûå êîíñòèòóöèîííûå ñóäû äîëæíû îðèåíòèðîâàòüñÿ
íà ðåøåíèÿ åâðîïåéñêèõ ñóäîâ, â ÷àñòíîñòè Åâðîïåéñêîãî
ñóäàïîïðàâàì÷åëîâåêàèÑóäàÅâðîïåéñêîãîñîþçà,òàêæå
èãðàåòáîëüøóþðîëüâîïðåäåëåíèèíàïðàâëåíèÿñóäåáíîé
ïðàêòèêè. Îòäåëüíûå íàöèîíàëüíûå êîíñòèòóöèîííûå ñóäû
óæå áîëüøå íå óêðûâàþòñÿ â èíòåëëåêòóàëüíûõ áàøíÿõ èç
ñëîíîâîé êîñòè - íàïðîòèâ, îíè îñâåäîìëåíû î ðåøåíèÿõ
äðóãèõ êîíñòèòóöèîííûõñóäîâèïðèíåîáõîäèìîñòèó÷èòû-
âàþòèõâñâîåéïðàêòèêå.

Êîíôëèêòûìåæäó êîíñòèòóöèîííûìïðàâîñóäèåìè ïî-
ëèòèêîéáóäóòñóùåñòâîâàòüâñåãäà.Âàæíîòî,êàêîíèâåäóò-
ñÿ.Êðèòèêàäîëæíàáûòüäîïóñòèìîé;êîíñòèòóöèîííûéñóä-
ýòî íå íåçåìíîå ñîçäàíèå, à êîíñòèòóöèîííûéîðãàí ñðåäè
ìíîãèõäðóãèõ.Åãî÷àñòîóïðåêàþòâïðåâûøåíèèïîëíîìî-
÷èé. Ìîæíî òàêæå ïðåäïîëîæèòü, ÷òî êîíñòèòóöèîííûé ñóä
ñëóæèò îïðåäåëåííûì ïîëèòè÷åñêèì èíòåðåñàì. Íàêîíåö,
ñëó÷àåòñÿèòàê,÷òîïîëèòè÷åñêèåêðóãèâíåêîòîðîéñòåïåíè
ïîðó÷àþò îïðåäåëåííûå ùåêîòëèâûå ðåøåíèÿ êîíñòèòóöè-
îííîìóñóäó.

Ñ äðóãîé ñòîðîíû, íà êîíñòèòóöèîííûé ñóä âîçìîæíî
îêàçàòü äàâëåíèå, íà÷èíàÿ îò îñòàâëåíèÿ âàêàíòíîé äîëæ-
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Heinz Fischer

Federal President of the Republic of Austria

ThefirstmeetingofaconferenceofEuropeanconstitutional
courtsandsimilarinstitutionswasheldinDubrovnikfrom17to20
October 1972. It had been preceded by bilateral contacts
between individual constitutional courts. Four Courts - among
themtheAustrianConstitutionalCourt-and threeother institu-
tions participated in theConference. Today, theConference of
European Constitutional Courts has 40 full members and one
associate mem-ber. The example of the Conference has been
taken up by others: meanwhile, the World Conference on
ConstitutionalJusticeandseveralregionalgroupsofconstitution-
al courts have been set up; all of them are represented at this
solemnopeningsessioninViennatoday.

In1999,afterlonganddifficultdiscussions,theStatuteofthe
Conferencewasfinallyadopted.AsprovidedforintheStatute,the
Conference organizes congresses at regular intervals. It dissemi-
nates information on the workingmethods and the constitutional
jurisprudenceofthemembercourts,combinedwithanexchangeof
ideasoninstitutional,structuralandmaterialissuesrelatingtostate
jurisdiction and constitutional justice. Moreover, the Conference
makeseveryeffort topromotethe independenceofconstitutional
courtsasanessentialfactorforthepreservationandenforcementof
democracyandtheruleoflaw,withaspecialemphasisonthepro-
tection of human rights. It supports and fosters contacts among
EuropeanConstitutionalCourtsandsimilarinstitutions.

Establishing the prerequisites for membership in the
Conferencewasanissueofparticularimportance.Fromtheout-
set,itwasclearthatthequalityofthedecisionsrenderedwasnot
suited as a criterion, as any evaluation on that basis would
inevitablyinterferewiththeautonomyofthenationalconstitution-
al courts and the sovereignty of the states concerned. Instead,
theprerequisitesforfullmembershipweredefinedonthebasisof
thecourt'scom-petencetoreview legalstandards, theexercise
ofitsfunctionsinfulljudicialindependence,andthecommitment

ßîñîáåííîðàä òîìó, ÷òî â ýòîìÊîíãðåññåïðèíèìàþò
ó÷àñòèå Ïðåäñåäàòåëè Ñóäà Åâðîïåéñêîãî ñîþçà è Åâðî-
ïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà. Ñîòðóäíè÷åñòâî ìåæäó
ýòèìèíàäíàöèîíàëüíûìèñóäàìèèíàöèîíàëüíûìèêîíñòè-
òóöèîííûìèñóäàìèñïîëíûìïðàâîìÿâëÿåòñÿîäíîéèçòåì
ýòîéÊîíôåðåíöèè.Ðàçóìååòñÿ,íàýòîìóðîâíåâðÿäëèìîæ-
íîèçáåæàòüòðåíèé.Òåìíåìåíååâàæíîïðîáóäèòüïîíèìà-
íèå ê ñîîòâåòñòâóþùèì ïîçèöèÿì è ïîääåðæèâàòü äèàëîã.
Íåñîìíåííî, ñóùåñòâîâàíèå õîðîøî ôóíêöèîíèðóþùåãî
êîíñòèòóöèîííîãîïðàâîñóäèÿ, ÿâëÿþùåãîñÿ ãàðàíòèåéñòà-
áèëüíîñòèâãîñóäàðñòâàõ-÷ëåíàõ,òàêæåíàõîäèòñÿâèíòåðå-
ñàõíàäíàöèîíàëüíûõñóäîâ.

ß âûðàæàþ áëàãîäàðíîñòü âñåì ó÷àñòâóþùèì â ýòîì
Êîíãðåññå è, êîíå÷íî æå, Êîíñòèòóöèîííîìó Ñóäó Àâñòðèè,
êîòîðûé îðãàíèçóåò ïîäîáíîå ìåðîïðèÿòèå óæå âî âòîðîé
ðàç,èæåëàþÊîíãðåññóóñïåõîâ!
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However, we should not forget that in a pluralistic democracy
electionswillbecalledsoonerorlater,andtheparliamentarymajority
maybeheldaccountablefordecisionsnoteventakenbyParliament,
butbyaconstitutionalcourtnotsubjecttosuchaccountability.The
constitutionalcourtshouldalwaysbeawareoftheconsequencesof
itsdecisions,butonlyasfarasthisiscompatiblewithitsconstitution-
al task. Political opportuneness alone must not be the standard
appliedbyaconstitutionalcourt in its judicialreviewfunction; ifthat
werethecase,therewouldbenoneedforaconstitutionalcourt.

Anydecisionrenderedbyaconstitutionalcourtmaybeturned
intoaweapon in thepoliticalconfrontation,particularlybetween
theparliamentarymajorityandtheopposition.Itisnocoincidence
thatseveralconstitutions, includingtheAustrianone,providefor
therightofaqualifiedparliamentaryminoritytofileapetitionwith
theconstitutionalcourtinajudicialreviewprocedure.Thereasons
fortheunconstitutionalityofaprovisioncanbequitevaried,rang-
ingfrommaliciousintenttonegligencetojustifiabledifferencesin
legalopinion.However,weshouldbeawareofthefactthatsuch
differentiationmaybelostinthearenaofpoliticalpolemics.

Therearerevolutionaryprocessesthatconstitutearupturein
constitutionalcontinuity.Whenconfrontedwithsuchevents,con-
stitutionaljusticemeetsitslimits.Buteventhenthegeneralprinci-
plesoflaw,aslaiddownininternationallaw,shouldbeobserved.

IamhappytoseethatthePresidentsoftheCourtofJusticeof
theEuropeanUnionandtheEuropeanCourtofHumanRightsare
participatinginthisCongress.Itisforgoodreasonthatco-opera-
tionbetweenthesesupranationalCourtsandthenationalconstitu-
tionalcourtshavebeenchosenasoneof theCongressthemes.
Frictioncanhardlybeavoidedatthislevel.Theessentialpointisto
understandoneanother'spositionsandtoengageinacontinuing
dialogue.Afunctioningsystemofconstitutional justice
certainly is in the interestofsupranational jurisdiction,
asitensuresstabilityintheMemberStates.

Inconclusion,Ishouldliketothankyouallforpar-
ticipating in this Congress; of course, my sincere
thanks are due to the Austrian Constitutional Court,
whichhasassumedtheroleofhosttotheConference
ofEuropeanConstitutionalCourtsforthesecondtime.
IwishyouallaproductiveandinterestingCongress.

totheprinciplesofdemocracyandtheruleoflawaswellasthe
generalprotectionofhumanrights.

As a lawyer by training, who has held a variety of political
positionsoveraperiodof55years,Ihopeyouwillpermitmeafew
remarksonthissubject.

Anyformofconstitutionaljusticeinvariablyinvolvesabalanc-
ingactbetweenlawandpolitics.Publicationsundertheheading
of "judicial restraint" and "political question" fill entire libraries.
Butwhatdoesthatmeanintheindividualcase?Insomestates,
includingAustria,acertain traditionhasevolved in this respect.
However,traditionsmaychange,andifthathappens,weshould
not be surprised to observe a certain irritation in the political
arena.Whencourtsdeviatefromtheirtraditionallineofjurispru-
dence,itmaybeduetothefactthatnationalconstitutionalcourts
havetoconsiderthejurisprudenceoftheinternationalEuropean
institutions(inparticulartheEuropeanCourtofHumanRightsand
theCourtofJusticeoftheEuropeanUnion).Inaddition,theindi-
vidualnationalconstitutionalcourtsdonotexistinintellectualiso-
lation,butareawareofandconsider,ifappropriate,thejurispru-
denceofotherconstitutionalcourts.

Conflictsbetweenconstitutionaljusticeandpoliticsareafact
of life, but it all depends on how such conflicts are dealt with.
Criticismmustbepermitted-aconstitutionalcourtisnotabeing
ofsupernaturalpowers,butaconstitutionalbodylikemanyoth-
ers.Constitutionalcourtsarefrequentlyblamedforexceedingthe
limitsoftheircompetences.Itisevenconceivablethataconstitu-
tionalcourtactsinsupportofcertainpoliticalobjectives.Afterall,
itisnotunheardofthatpoliticaldecisionsinsensitivemattersare
delegatedtotheconstitutionalcourt.

At the same time, there are ways andmeans of exercising
pressureonaconstitutionalcourt.This ranges frompositionsof
judgesbeingleftvacanttoundisguisedthreatswithpersonalcon-
sequences. A constitutional court can even be eliminated by
means of legal tricks, a situation which Austria, unfortunately,
experienced in1933. In thiscontext, I should like to refer to the
"European Charter on the Statute of Judges", adopted in
Strasbourgbetween8and10July1998,accordingtowhichsanc-
tionsagainst judgesare tobepronouncedexclusivelybybodies
withatleasthalfoftheirmembershipconsistingofelectedjudges.
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äóñìîòðåíäëÿïóáëèêàöèèèòîãîâÊîíãðåññàâìåñòåñíàöèî-
íàëüíûìèäîêëàäàìè,ñëåäóÿïðèýòîìèõñòðóêòóðå.

1. Вçàèмîäåéñòâèåмåæäóêîíñòèòóöèîííûм

ïðàâîмèåâðîïåéñêèмïðàâîм

à) Кîíñ òè òу цè îí íî-пðà âî âûå ðà мîч íûå уñ ëî âèÿ
Âñåíàöèîíàëüíûåäîêëàäûïîêàçûâàþò,÷òîêîíñòèòóöè-

îííûåñóäûñåãîäíÿíåîãðàíè÷èâàþòñÿèçîëèðîâàííûìòîë-
êîâàíèåìñâîåãîíàöèîíàëüíîãîêîíñòèòóöèîííîãîïðàâà.Çà
ïîñëåäíèåãîäûïîðàçëè÷íûìïðè÷èíàìóñèëèëîñüêàêâëèÿ-
íèååâðîïåéñêîãîïðàâàíàêîíñòèòóöèîííîåïðàâî,òàêèâçà-
èìîäåéñòâèåìåæäóïðàâîìÅÑèíàöèîíàëüíûìïðàâîì.Ýòî
êàñàåòñÿïðåæäåâñåãîñôåðûîñíîâíûõïðàâèñâîáîä,àòàê-
æåäðóãèõñîäåðæàùèõñÿâêîíñòèòóöèèïóíêòîâ,êîòîðûåîï-
ðåäåëÿþòèíàêîòîðûåîêàçûâàþòâëèÿíèåìåæäóíàðîäíûå
äîãîâîðûíàðåãèîíàëüíîìóðîâíå, âîñîáåííîñòèâðàìêàõ
ÑîâåòàÅâðîïû.

Äëÿ êîíñòèòóöèîííûõ ñóäîâ ãîñóäàðñòâ - ÷ëåíîâ Åâðî-
ïåéñêîãîñîþçàïðàâîÅÑâêà÷åñòâåôàêòîðàâëèÿíèÿíàõî-
äèòñÿíàïåðâîìïëàíå.Âíåêîòîðûõãîñóäàðñòâàõâåðõîâåí-
ñòâîïðàâàÅÑèåãîíåïîñðåäñòâåííîåïðèìåíåíèåÿâëÿþòñÿ
ðåøàþùèìèôàêòîðàìèäëÿîïèñàíèÿïðàâîâîãîîáÿçàòåëü-
ñòâàêîíñòèòóöèîííûõñóäîâó÷èòûâàòüåâðîïåéñêîåïðàâî.

Ïðåæäåâñåãîâîáëàñòèçàùèòûîñíîâíûõïðàâèñâîáîä
êîíñòèòóöèîííûåñóäûñòàëêèâàþòñÿíåòîëüêîñîñíîâíûìè
ïðàâàìèèñâîáîäàìè,çàêðåïëåííûìèâÊîíñòèòóöèè,íîèñ
ãàðàíòèÿìèâäîêóìåíòàõðàçëè÷íîãîïðîèñõîæäåíèÿèêà÷å-
ñòâà, êîòîðûå, â çàâèñèìîñòè îò ïðàâîâîé ñèñòåìû, èìåþò
ðàçëè÷íîå äåéñòâèå. Ê íèì îòíîñèòñÿ, â ïåðâóþ î÷åðåäü,
ÅÊÏ×.ÐÿäñóäîâîïèñûâàåòÅÊÏ×âêà÷åñòâåíàèáîëåå÷àñòî
öèòèðóåìîãî èñòî÷íèêà ìåæäóíàðîäíîãî ïðàâà, èñïîëüçóå-
ìîãîâèõðåøåíèÿõ.Êðîìåòîãî,ïî÷òèâñåîñòàëüíûåñóäû
ðåãóëÿðíîññûëàþòñÿíàãàðàíòèèÅÊÏ×.

Âðÿäåãîñóäàðñòâìåæäóíàðîäíîåïðàâîíåÿâëÿåòñÿìå-
ðèëîìïðîâåðêèäëÿêîíñòèòóöèîííîãîñóäà.Âäðóãèõñóäàõ
ïðàâîÅÑèìåæäóíàðîäíîåïðàâîõîòÿèíåîòíîñÿòñÿêñòàí-
äàðòàì, ïðèìåíÿåìûì êîíñòèòóöèîííûì ñóäîì, íî òåì íå
ìåíåå òîëêîâàíèå íàöèîíàëüíîãî ïðàâà îñóùåñòâëÿåòñÿ â
ñîîòâåòñòâèèñïðàâîìÅÑèìåæäóíàðîäíûìïðàâîì.

Ãåíåðàëüíûéäîêëàä

èðàñêðûòèåïðîáëåмàòèêè

Êðèñòîô Ãðàбåíвàðòåð

×ëåí Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Ñîòðóäíèчåñòâîмåæäóêîíñòèòóöèîííûмè

ñóäàмèâÅâðîïå-ðàмîчíûåóñëîâèÿ

èïåðñïåêòèâûâíàñòîÿùååâðåмÿ

Вñòóïëåíèå

Â îñíîâó ãåíåðàëüíîãî äîêëàäà çàëîæåí ñîñòîÿùèé èç
òðåõðàçäåëîââîïðîñíèê,ïîêîòîðîìóâîáùåéñëîæíîñòè41
ñóä ïðåäñòàâèë íàöèîíàëüíûå äîêëàäû. Ïîäðîáíîñòü îòâå-
òîâíàîòäåëüíûåâîïðîñûîòëè÷àëàñüïîðàçíûìïðè÷èíàì,
òðèèçêîòîðûõñëåäóåòîñîáîâûäåëèòüâñàìîìíà÷àëå.

Âî-ïåðâûõ,âàðüèðóåòñÿîáúåìêîìïåòåíöèéñóäîâ,ñ÷åì
ñâÿçàíûðàçëè÷íûåôîðìûèñòåïåíüèíòåíñèâíîñòèñîòðóä-
íè÷åñòâà. Âî-âòîðûõ, òðåòüÿ ãðóïïà âîïðîñîâ ëèøü êðàåì
çàòðàãèâàåò ñóäåáíóþ ïðàêòèêó êîíñòèòóöèîííûõ ñóäîâ,
âñëåäñòâèå÷åãîîòâåòûòàêæåäîëæíûáûëèáûòüëàêîíè÷íû-
ìè.Â-òðåòüèõ,âñâÿçèñýòèìñëåäóåòóïîìÿíóòü,÷òîëèøü28
ñòðàí-÷ëåíîâÑîâåòàÅâðîïûèÅÊÏ×îäíîâðåìåííîÿâëÿþò-
ñÿñòðàíàìè-÷ëåíàìèÅâðîïåéñêîãîñîþçà,èñôîðìóëèðî-
âàííûéâòðåòüåìòåìàòè÷åñêîìáëîêåâîïðîñîáîòíîøåíèè
ñóäåáíîéïðàêòèêèÅÑÏ×èÑóäàÅÑíåïîñðåäñòâåííîêàñàåò-
ñÿëèøüñóäîâèçýòîãîêðóãàãîñóäàðñòâ.

Íèæåñëåäóþùàÿ ñîêðàùåííàÿ âåðñèÿ êðàòêî èçëàãàåò
öåíòðàëüíûåïóíêòûèíàèâàæíåéøèåðåçóëüòàòûçíà÷èòåëü-
íîáîëååïîëíîéâåðñèèãåíåðàëüíîãîäîêëàäà,êîòîðûéïðå-
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ÿâëÿþòñÿïðåäìåòîìïðîâåðêèâêîíñòèòóöèîííîìñóäîïðî-
èçâîäñòâå.

Â òåõ ñèñòåìàõ, â êîòîðûõ îòäåëüíûå ãðàæäàíå âïðàâå
îáðàòèòüñÿâêîíñòèòóöèîííûéñóä,ñóäûòàêæåóïîëíîìî÷å-
íûññûëàòüñÿíàïîëîæåíèÿìåæäóíàðîäíûõäîãîâîðîâ.Âîò-
äåëüíûõãîñóäàðñòâàõïîäðàçóìåâàåòñÿ,÷òîâêîíñòèòóöèîí-
íîì ñóäå ìîãóò áûòü çàÿâëåíû íàðóøåíèÿ âñåõ îñíîâíûõ
ïðàâèñâîáîä,âêëþ÷àÿòå,êîòîðûåáûëèâíåäðåíûâíàöèî-
íàëüíîåïðàâîíàîñíîâàíèèìåæäóíàðîäíûõäîãîâîðîâ.

b) Ìåж äу íà ðîä íîå пðà âî è êîíñ òè òу цè îí íîå пðà âî ñу -
äèå

Íåêîòîðûå èñòî÷íèêè ìåæäóíàðîäíîãî ïðàâà óïîìèíà-
þòñÿâíàöèîíàëüíûõäîêëàäàõîñîáåííî÷àñòî.ÅÊÏ×ñôîð-
ìàëüíîéòî÷êèçðåíèÿèçäåñüèãðàåòâûäàþùóþñÿðîëü,òàê
êàêçàíèìàåòâðàçëè÷íûõïðàâîâûõñèñòåìàõêîíñòèòóöèîí-
íî-ïðàâîâîé èëè êâàçèêîíñòèòóöèîííûé ðàíã, èëè æå îíà
âîçâåäåíàâîñîáûéðàíãïîîòíîøåíèþêîáûêíîâåííûìçà-
êîíàì. Íåêîòîðûå êîíñòèòóöèîííûå ñóäû ïðèìåíÿþò Åâðî-
ïåéñêóþñîöèàëüíóþõàðòèþ.Ìÿãêîåïðàâî,íàïðèìåðâôîð-
ìåðåêîìåíäàöèéèðåçîëþöèéîðãàíîâÑîâåòàÅâðîïû,òàê-
æåèíîãäàñëóæèò,ïîäàííûììíîãî÷èñëåííûõíàöèîíàëüíûõ
äîêëàäîâ,äëÿîáîñíîâàíèÿêîíñòèòóöèîííûõðåøåíèé.

Ìåæäóíàðîäíûéïàêòîãðàæäàíñêèõèïîëèòè÷åñêèõïðà-
âàõ (ÑÑÐR)÷àñòîèñïîëüçóåòñÿêîíñòèòóöèîííûìèñóäàìèâ
êà÷åñòâåèñòî÷íèêàìåæäóíàðîäíîãîïðàâà,ïðåèìóùåñòâåí-
íîâìåñòåñäðóãèìèãàðàíòèÿìèïðàâ÷åëîâåêà.Äàëååñëåäó-
åòîñîáîâûäåëèòüÊîíâåíöèèÌÎÒ,Æåíåâñêóþêîíâåíöèþî
ñòàòóñåáåæåíöåâ,àòàêæåÊîíâåíöèþÎÎÍîïðàâàõðåáåíêà.

Â ñâîåé ñóäåáíîé ïðàêòèêå ÅÑÏ× òàêæå ññûëàåòñÿ íà
âñå ýòè èñòî÷íèêè ïðàâà, êîãäà äåëî êàñàåòñÿ òîëêîâàíèÿ
çàêðåïëåííîéâÊîíâåíöèèãàðàíòèè,êîòîðàÿñîîòâåòñòâóåò
ïðàâàìâýòèõñîãëàøåíèÿõèëèõîòÿáûîáíàðóæèâàåòñíè-
ìèñõîäñòâî.

ñ) Спî ñîá учè òû âà íèÿ åâ ðî пåéñ êîé ñу äåá íîé пðàê òè êè
êîíñ òè òу цè îí íû мè ñу äà мè

Âíåêîòîðûõãîñóäàðñòâàõñóùåñòâóåò÷åòêîåïîëîæåíèå
êîíñòèòóöèèèëèçàêîíà,èçêîòîðîãîâûòåêàåòîáÿçûâàþùåå

Áîëüøîå êîëè÷åñòâî ñóäîâ ïðèìåíÿþò òîëêîâàíèå, îò-
êðûòîåêíîðìàììåæäóíàðîäíîãîïðàâàèïðàâàÅÑ,ò.å.åâ-
ðîïåéñêîåïðàâî(ðåãèîíàëüíîåìåæäóíàðîäíîåïðàâîè/èëè
ïðàâîÅÑ)ñëóæèòâêà÷åñòâåïîìîùèèïîäêðåïëÿþùåãîàð-
ãóìåíòàïðèèíòåðïðåòàöèèíîðìâíóòðåííåãîïðàâà.

Ôåäåðàëüíûé Êîíñòèòóöèîííûé Ñóä Ãåðìàíèè âûâîäèò
èç"øàðíèðíûõíîðì"(Scharniernormen) Êîíñòèòóöèèíåïîñ-
ðåäñòâåííîåîáÿçàòåëüñòâîó÷èòûâàòüåâðîïåéñêîåèìåæäó-
íàðîäíîå ïðàâî, åñëè îíî âûòåñíÿåò, ïåðåôîðìèðîâûâàåò
èëè âëèÿåò íà íîðìû íàöèîíàëüíîãî ïðàâà. Íà îñíîâàíèè
ýòîãîÑóäèñõîäèòèçïðèíöèïàîòêðûòîñòèÎñíîâíîãîÇàêî-
íàïîîòíîøåíèþêåâðîïåéñêîìóèìåæäóíàðîäíîìóïðàâó.
Íà ýòîì îñíîâûâàåòñÿ, â ñâîþ î÷åðåäü, âçÿòîå èì íà ñåáÿ
îáÿçàòåëüñòâîîáøèðíî ññûëàòüñÿ íà ïðàâîÅÑèìåæäóíà-
ðîäíîåïðàâî,àòàêæåíàðåøåíèÿíàäíàöèîíàëüíûõèìåæ-
äóíàðîäíûõ ñóäîâ, ïðèçâàííûõ òîëêîâàòü ýòî ïðàâî. Òàêèì
îáðàçîì óäàåòñÿ èçáåãàòü êîíôëèêòîâ ìåæäó ìåæäóíàðîä-
íûìïðàâîìèíàöèîíàëüíûìïðàâîì.

Äðóãèåñóäûóêàçûâàþòíàòî,÷òîíàöèîíàëüíàÿêîíñòè-
òóöèÿ ñîäåðæèò îáÿçàòåëüñòâî ñîáëþäàòü îáùåïðèçíàííûå
íîðìûìåæäóíàðîäíîãîïðàâàèîáúÿâëÿåòèõñîñòàâëÿþùåé
íàöèîíàëüíîãîïðàâîïîðÿäêà.Áîëååòîãî,âîìíîãèõãîñóäàð-
ñòâàõìåæäóíàðîäíûåäîãîâîðûáûëèâíåäðåíûâíàöèîíàëü-
íóþïðàâîâóþñèñòåìó.Âíåêîòîðûõãîñóäàðñòâàõìåæäóíà-
ðîäíîåïðàâîîòíîñèòñÿêñòàíäàðòàì,ïðèìåíÿåìûìêîíñòè-
òóöèîííûìñóäîìâðàìêàõíîðìîêîíòðîëÿ,÷òîïðèðàâíèâàåò
åãî ê êîíñòèòóöèîííîìó ïðàâó.Â ðÿäå êîíñòèòóöèîííûõ ñó-
äîâãîñóäàðñòâ-÷ëåíîâÅâðîïåéñêîãîñîþçàýòîêàñàåòñÿêàê
ìåæäóíàðîäíîãî,òàêèåâðîïåéñêîãîïðàâà.Âîìíîãèõãîñó-
äàðñòâàõ ìåæäóíàðîäíûå äîãîâîðû çàíèìàþò ïîëîæåíèå
ìåæäóîáû÷íûìèçàêîíàìèèÊîíñòèòóöèåé.Âíåñêîëüêèõãî-
ñóäàðñòâàõ ìåæäóíàðîäíûå äîãîâîðû ïîäëåæàò íåïîñðåä-
ñòâåííîìó ïðèìåíåíèþ. Â íåêîòîðûõ êîíñòèòóöèÿõ ïðåäóñ-
ìîòðåíûñâîè,îñîáûåïîëîæåíèÿäëÿìåæäóíàðîäíûõèåâ-
ðîïåéñêèõ èíñòðóìåíòîâ çàùèòû ïðàâ ÷åëîâåêà, èõ îñîáûé
ñòàòóñâàðüèðóåòñÿîòñòðàíûêñòðàíå.

Â íåêîòîðûõ ãîñóäàðñòâàõ êîíñòèòóöèîííûé ñóä ïðÿìî
ëèøåí êîìïåòåíöèè ïðîâåðêè ïðàâà ÅÑ è ìåæäóíàðîäíîãî
ïðàâà, èëèæåíîðìûïðàâàÅÑèìåæäóíàðîäíîãîïðàâàíå

38 39

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·2(64)`14 XVIÊîíãðåññÊîíôåðåíöèèåâðîïåéñêèõêîíñòèòóöèîííûõñóäîâ



îñíîâíûõ ïðàâ. Íåêîòîðûå êîíñòèòóöèîííûå ñóäû, â ñâåòå
ñâîåãî êîíñòèòóöèîííîãî ïîðÿäêà, íå ïðèìåíÿþò îäíîâðå-
ìåííîîñíîâíûåïðàâà,ïðåäóñìîòðåííûåâíîðìàõêàêíàöè-
îíàëüíîãî,òàêèåâðîïåéñêîãîïðàâà,èñõîäÿèçòîãî,÷òîïðè-
ìåíåíèþïîäëåæèòëèáî êîíñòèòóöèîííîåïðàâî, ëèáîÕàð-
òèÿîñíîâíûõïðàâ,èñëó÷àèïðèìåíåíèÿíåìîãóòáûòüñòðî-
ãîðàçäåëåíû.Äðóãèåñóäûèñïîëüçóþòêóìóëÿòèâíûéïîäõîä
âïðèìåíåíèèîñíîâíûõïðàâèñâîáîä,çàêðåïëåííûõâíîð-
ìàõ êîíñòèòóöèîííîãî, ìåæäóíàðîäíîãî è åâðîïåéñêîãî
ïðàâ.

å) Вçà èм íîå âëè ÿ íèå â ñу äåá íîé пðàê òè êå
Ñóäåáíàÿ ïðàêòèêà êîíñòèòóöèîííûõ ñóäîâ âî ìíîãèõ

ñòðàíàõ÷åòêîïîêàçûâàåò, â êàêîéñòåïåíèåâðîïåéñêàÿñó-
äåáíàÿ ïðàêòèêà âîçäåéñòâóåò íà ïðàâîâûå ñèñòåìû ãîñó-
äàðñòâ-÷ëåíîâ.Âòîæåâðåìÿíàáëþäàåòñÿèâîçäåéñòâèåâ
ïðîòèâîïîëîæíîìíàïðàâëåíèè,çàëîæåííîåâïðàâîâûõîñ-
íîâàõåâðîïåéñêîéñóäåáíîéïðàêòèêè.

ÐåöåïöèÿñóäåáíîéïðàêòèêèÅÑÏ×ïðîèñõîäèòãëàâíûì
îáðàçîìâîáëàñòèïðîöåññóàëüíûõãàðàíòèéèïðàâàíà÷àñò-
íóþèñåìåéíóþæèçíü.Ìíîãî÷èñëåííûåñóäûâñå÷àùåïðè-
âîäÿòðåøåíèÿÅÑÏ×âîòíîøåíèèñòàòåé5è6ÅÊÏ×,ãàðàí-
òèðóþùèõïðàâîíàñâîáîäóèñïðàâåäëèâîåñóäåáíîåðàçáè-
ðàòåëüñòâî. Ìíîãèå ñóäû óïîìèíàþò, â ÷àñòíîñòè, ÷òî èñ-
ïîëüçóþòêðèòåðèèÅÑÏ×ïðèîöåíêåíåçàâèñèìîñòèñóäåéè
ñóäîâ.

Îòäåëüíûå âîïðîñû, êàñàþùèåñÿ ïðåäóñìîòðåííûõ â
ñòàòüå8ÅÊÏ×ãàðàíòèé,÷àñòîÿâëÿþòñÿïðåäìåòîìðàññìîò-
ðåíèÿ ïðè âûíåñåíèè ðåøåíèé êîíñòèòóöèîííûìè ñóäàìè
ñòðàí-÷ëåíîâ.

Êîíñòèòóöèîííûåñóäûãîñóäàðñòâ-÷ëåíîâÅâðîïåéñêî-
ãî ñîþçà â ñâîèõ ðåøåíèÿõ ÷àñòî îáðàùàþòñÿ ê ñóäåáíîé
ïðàêòèêåÑóäàÅÑèöèòèðóþòåãîïîñòàíîâëåíèÿ.Îñîáåííî
÷àñòîññûëêàíàñóäåáíóþïðàêòèêóÑóäàÅÑäåëàåòñÿâñâÿçè
ñ ïðèçíàíèåì îñíîâîïîëàãàþùèõ ïðèíöèïîâ ïðàâîïîðÿäêà
Åâðîïåéñêîãîñîþçà,â÷àñòíîñòèïðÿìîãîïðèìåíåíèÿèâåð-
õîâåíñòâàïðàâàÅÑ.

Îäíàêîìíîãèåñóäûçíà÷èòåëüíî÷àùåó÷èòûâàþòñóäåá-
íóþïðàêòèêóÅÑÏ×,íåæåëèÑóäàÅÑ.Îñîáåííîáîëüøîåçíà-

äåéñòâèåñóäåáíîéïðàêòèêèåâðîïåéñêèõñóäîâ.Âáîëüøèí-
ñòâå ãîñóäàðñòâ, îäíàêî, ÷åòêîå ïîëîæåíèå â êîíñòèòóöèè,
þðèäè÷åñêèîáÿçûâàþùååó÷èòûâàòüñóäåáíóþïðàêòèêóåâ-
ðîïåéñêèõñóäîâ,îòñóòñòâóåò,íîòåìíåìåíååêîíñòèòóöèîí-
íûåñóäûâíåêîòîðûõãîñóäàðñòâàõèçäåñüèñõîäÿòèçîáÿçà-
òåëüñòâà (ïðåèìóùåñòâåííî êîíñòèòóöèîííî-ïðàâîâîãî õà-
ðàêòåðà)ó÷èòûâàòüïðåöåäåíòíóþïðàêòèêóåâðîïåéñêèõñó-
äîâ.Âîáîèõñëó÷àÿõêîíñòèòóöèîííûåñóäûðåãóëÿðíîññû-
ëàþòñÿíàíåå,èååâëèÿíèåçíà÷èòåëüíî,äàæåáåç÷åòêîâû-
ðàæåííîãî èëè îïèðàþùåãîñÿ íà ñëîæèâøóþñÿ ïðàêòèêó
îáÿçàòåëüñòâà.Áîëüøèíñòâîñóäîâïîëüçóåòñÿïðèýòîìñâî-
åãîðîäà"òîëêîâàíèåìâäóõåñîîòâåòñòâèÿ",ò.å.êîíñòèòóöè-
îííûåñóäû,òîëêóÿíàöèîíàëüíîåêîíñòèòóöèîííîåïðàâîè,
ïðèíåîáõîäèìîñòè,îáûêíîâåííûåçàêîíûâäóõå"îòêðûòîñ-
òè"ïîîòíîøåíèþêåâðîïåéñêîìóèìåæäóíàðîäíîìóïðàâó,
äîëæíûó÷èòûâàòüñóäåáíóþïðàêòèêóåâðîïåéñêèõñóäîâ.

Ïîìèìî âëèÿíèÿ, îñíîâàííîãî íàþðèäè÷åñêîéîáÿçàí-
íîñòè,ñëåäóåòêîíñòàòèðîâàòüèâëèÿíèå÷èñòîôàêòè÷åñêîé
ïðèðîäû. Âîçäåéñòâèþ åâðîïåéñêîé ñóäåáíîé ïðàêòèêè íà
ðåøåíèÿ êîíñòèòóöèîííûõ ñóäîâ áëàãîïðèÿòñòâóåò ïðåæäå
âñåãîòî,÷òîñòîðîíûïðîöåññàïðèâîäÿòñóäåáíóþïðàêòèêó
åâðîïåéñêèõ ñóäîâ â êà÷åñòâå îáîñíîâàíèÿ. Êðîìå òîãî,
ñóäüè êîíñòèòóöèîííûõ ñóäîâ, ðàáîòàâøèå ðàíåå ñóäüÿìè
èëèþðèäè÷åñêèìèñîòðóäíèêàìèâîäíîìèçåâðîïåéñêèõñó-
äîâ,òàêæåóñèëèâàþòýòîâëèÿíèå.

Ñëåäóåòïîä÷åðêíóòüôàêòè÷åñêîåâëèÿíèåââèäåâçàèì-
íûõ ïðÿìûõ ðåàêöèé ñóäîâ äðóã íà äðóãà, íàïðèìåð ñîçíà-
òåëüíûõîòâåòîââðåøåíèÿõêîíñòèòóöèîííîãîñóäàíàïîñòà-
íîâëåíèÿÑóäàÅÑèÅÑÏ×,äàæååñëèîíèêàñàëèñüäðóãèõãî-
ñóäàðñòâ.

d) Ïðà âî Еâ ðî пåéñ êî гî ñî ю çà è Хàð òèÿ îñ íîâ íûх пðàâ
Äëÿãîñóäàðñòâ-÷ëåíîâÅâðîïåéñêîãîñîþçàõàðàêòåðíû

íåêîòîðûåîáùèåîñîáåííîñòè.ÏðàâîÅâðîïåéñêîãîñîþçàè
Õàðòèÿîñíîâíûõïðàâïðèîáðåòàþòâñåáîëüøååçíà÷åíèåâ
ñóäåáíîéïðàêòèêåêîíñòèòóöèîííûõñóäîâýòèõ ãîñóäàðñòâ,
õîòÿìåòîäûó÷èòûâàíèÿïðàâàÅÑñèëüíîðàçëè÷àþòñÿìåæ-
äóñîáîé.

Îñîáåííîîò÷åòëèâîýòèðàçëè÷èÿïðîÿâëÿþòñÿâÕàðòèè
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öèîííûõñóäîâíàåâðîïåéñêèåñóäû.Íåêîòîðûåñóäû÷åòêî
ïîä÷åðêèâàþòïîäîáíîåâëèÿíèåâðàìêàõäèàëîãàìåæäóñó-
äàìè.Êîëè÷åñòâîññûëîêíàïðàêòèêóêîíñòèòóöèîííûõñóäîâ
íåóêëîííî ðàñòåò, â ïåðâóþ î÷åðåäü, â ñóäåáíîé ïðàêòèêå
ÅÑÏ×. Åñëè ðàíüøå ðåøåíèÿ êîíñòèòóöèîííûõ ñóäîâ ÷àñòî
ñëóæèëèëèøüäëÿîïèñàíèÿñîîòâåòñòâóþùåéïðàâîâîéñè-
òóàöèè, òî â íàñòîÿùåå âðåìÿ îíè íåðåäêî ïðèâëåêàþòñÿ â
ðåøåíèÿõÅÑÏ×âêà÷åñòâåïîäêðåïëÿþùåãî,àïîä÷àñèðå-
øàþùåãî àðãóìåíòà. Íåêîòîðûå êîíñòèòóöèîííûå ñóäû ñî-
îáùàþò, ÷òî, íåñìîòðÿ íà ïåðâîíà÷àëüíûå ðàçíîãëàñèÿ, â
ðåøåíèÿõâñåæåáûëîäîñòèãíóòîñîãëàñèå,ïðè÷åìñîâìåñò-
íîåðåøåíèåáûëîíàéäåíîíåïóòåìîäíîñòîðîííåãîïðèíÿ-
òèÿ,àïóòåìâçàèìíîãîâëèÿíèÿ.

×òî êàñàåòñÿ ïðàâà Åâðîïåéñêîãî ñîþçà, òî ïîëîæåíèÿ
Äîãîâîðîâïðÿìîóêàçûâàþòíàïîäîáíîåâëèÿíèå.Ñò.52IVè
ñò.53Õàðòèèîñíîâíûõïðàâ,àòàêæåñò.6IIIÄîãîâîðàîÅâðî-
ïåéñêîì ñîþçå ññûëàþòñÿ íà êîíñòèòóöèè ãîñóäàðñòâ-÷ëå-
íîâèíàñîâìåñòíûåêîíñòèòóöèîííûåòðàäèöèè.Íàöèîíàëü-
íûå àðãóìåíòû è ïîäõîäû, ñëóæà â êà÷åñòâå èñòî÷íèêà ïðè
ñðàâíåíèèïðàâîâûõñèñòåìèòîëêîâàíèèïðèìåíèìîãîïðà-
âàÅÑâõîäåîáðàùåíèÿêíàöèîíàëüíûìðåøåíèÿìèêîíñòè-
òóöèîííûì òðàäèöèÿì ãîñóäàðñòâ-÷ëåíîâ, ïðîíèêàþò â ñó-
äåáíóþïðàêòèêóÑóäàÅÑè,òàêèìîáðàçîì,âëèÿþòíàåâðî-
ïåéñêóþ ñóäåáíóþ ïðàêòèêó. Ðåøåíèÿ êîíñòèòóöèîííûõ ñó-
äîâèãðàþòïðèýòîìçíà÷èòåëüíóþðîëü,ñïîñîáñòâóÿèçó÷å-
íèþ êîíñòèòóöèîííî-ïðàâîâûõ òåíäåíöèéè òå÷åíèé èôîð-
ìèðóÿêîíñòèòóöèîííûåòðàäèöèè.

ÂëèÿíèåñóäåáíîéïðàêòèêèÑóäàÅÑòàêæåóñèëèâàåòñÿ
âñëåäñòâèå ïðåþäèöèàëüíîé ïðîöåäóðû.Íàïðàâëåíèå ïðå-
þäèöèàëüíîãîçàïðîñàâÑóäÅÑ,ñîãëàñíîñò.267Äîãîâîðàî
ôóíêöèîíèðîâàíèèÅâðîïåéñêîãîñîþçà (ÄÔÅÑ),äàåòêîíñ-
òèòóöèîííûì ñóäàì âîçìîæíîñòü ïðåäñòàâèòü ðåçóëüòàòû
ñâîåãî òîëêîâàíèÿ, îñíîâàííûåíà êîíñòèòóöèîííîìïðàâî-
ïîðÿäêå è ïîëó÷åííûå ñ ó÷åòîì åâðîïåéñêîãî ïðàâà, â Ñóä
ÅÑ.Âîïðîñû,îáðàùåííûåêÑóäóÅÑ,ñêðàòêèìèçëîæåíèåì
ñâîåéïîçèöèèèïðåäëîæåíèåìâàðèàíòîâðåøåíèÿäåëàþò
âîçìîæíûì âåäåíèå äèàëîãà â ðàìêàõ ñóäåáíîé ïðàêòèêè.
Ýòî îòíîñèòñÿ, â îñîáåííîñòè, ê íîâûì ïðîáëåìàì, íàïðè-
ìåð,êàñàþùèìñÿêîíêóðåíöèèèêîíôëèêòîâìåæäóîòäåëü-
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÷åíèå ñóäåáíîé ïðàêòèêå ÅÑÏ× ïðèäàþò êîíñòèòóöèîííûå
ñóäûÖåíòðàëüíîéèÂîñòî÷íîéÅâðîïû.

Åùå îäíà âîçìîæíîñòü âëèÿíèÿ ìîæåò çàêëþ÷àòüñÿ â
òîì,÷òîñóäåáíàÿïðàêòèêàåâðîïåéñêèõñóäîââíà÷àëåïðè-
âîäèòñÿâðåøåíèÿõêîíñòèòóöèîííûõñóäîâèâïîñëåäñòâèè
ó÷èòûâàåòñÿñóäàìèïîãðàæäàíñêèì,óãîëîâíûìèàäìèíèñò-
ðàòèâíûì äåëàì (äàëåå èìåíóåìûìè ñóäàìè îáùåé þðèñ-
äèêöèè) òîãî æå ãîñóäàðñòâà â ñâîåé ñóäåáíîé ïðàêòèêå.
Êîíñòèòóöèîííîåïðàâîñóäèåÿâëÿåòñÿñâîåãîðîäàïîñðåä-
íèêîì ìåæäó ñóäåáíîé ïðàêòèêîé åâðîïåéñêèõ ñóäîâ è ñó-
äåáíîéïðàêòèêîéäðóãèõñóäîâ.Ñîäíîéñòîðîíû,ââèäóòîãî,
÷òîíàñóäûîáùåéþðèñäèêöèèòåìèëèèíûìñïîñîáîìâîç-
ëîæåíàþðèäè÷åñêàÿîáÿçàííîñòüó÷èòûâàòüñóäåáíóþïðàê-
òèêóêîíñòèòóöèîííûõñóäîâ,ñäðóãîéñòîðîíû,èýòîòäîïîë-
íèòåëüíûéôàêòîðåùåáîëååâàæåí,ââèäóòîãî,÷òîíàïðàâ-
ëåíèÿ ñóäåáíîéïðàêòèêè êîíñòèòóöèîííîãî ñóäà âëèÿþò íà
íàöèîíàëüíóþñóäåáíóþïðàêòèêó.

Â ýòîé ñâÿçè íåìàëîâàæíàÿ ôóíêöèÿ êîíñòèòóöèîííîãî
ïðàâîñóäèÿçàêëþ÷àåòñÿâðàñïðîñòðàíåíèèñóäåáíîéïðàê-
òèêèåâðîïåéñêèõñóäîââýêñïåðòíûõäèñêóññèÿõèâîáùåñò-
âåííîñòèâöåëîì,èýòóôóíêöèþòðóäíîïåðåîöåíèòü.

×àñòîïðåäïîëàãàåòñÿ,÷òîâñåñóäûñîîòâåòñòâóþùèõãî-
ñóäàðñòâ,ñîãëàñíîêîíñòèòóöèîííîìóïðàâó,îáÿçàíûó÷èòû-
âàòü ïîëîæåíèÿ åâðîïåéñêîãî ïðàâà, è îáðàùåíèå ê åâðî-
ïåéñêîéñóäåáíîéïðàêòèêåîñóùåñòâëÿåòñÿïîýòîéïðè÷èíå.
Áîëååòîãî,âïîñëåäíèåãîäûíàáëþäàåòñÿòåíäåíöèÿêñîç-
äàíèþ ïðàâîâûõ íîðì, ïðåäóñìàòðèâàþùèõ âîçîáíîâëåíèå
óæåîêîí÷åííîãîïðîöåññàâñëó÷àå,åñëèïîñòàíîâëåíèåÅâ-
ðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêàìîæåòïîâëèÿòüíàèñ-
õîä êîíêðåòíîãî äåëà. Âî ìíîãèõ ñòðàíàõ ïîñòàíîâëåíèÿ
ÅÑÏ×,âêîòîðûõóñòàíàâëèâàåòñÿíàðóøåíèåÅÊÏ×,ÿâëÿþòñÿ
îñíîâàíèåì äëÿ âîçîáíîâëåíèÿ ïðîèçâîäñòâà ïî äåëó. Ïî-
äîáíûåïðàâîâûåíîðìû÷àñòîïðèíóæäàþòíåêîíñòèòóöèîí-
íûéñóä,àíàöèîíàëüíûåñóäûïîãðàæäàíñêèì,óãîëîâíûìè
àäìèíèñòðàòèâíûìäåëàì êðàññìîòðåíèþðåøåíèéÑòðàñ-
áóðãñêîãîÑóäà.ÂîòíîøåíèèïðàâàÅâðîïåéñêîãîñîþçàýòè
ñóäûîáÿçàíûâñîîòâåòñòâèèñïðàâîìÅâðîïåéñêîãîñîþçà
ó÷èòûâàòüïðåöåäåíòíóþïðàêòèêóÑóäàÅÑ.

Âòîæåâðåìÿñóùåñòâóþòèïðèìåðûâëèÿíèÿêîíñòèòó-
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íûìèïëàñòàìèîñíîâíûõïðàâèñâîáîä÷åëîâåêà,èïðåþäè-
öèàëüíàÿïðîöåäóðàîäíîâðåìåííîñïîñîáñòâóåòêîîðäèíà-
öèèíàöèîíàëüíûõèîáùååâðîïåéñêèõïîäõîäîâ.Íåäàâíèìè
ïðèìåðàìèÿâëÿþòñÿçàïðîñû,íàïðàâëåííûåÔåäåðàëüíûì
ÊîíñòèòóöèîííûìÑóäîìÃåðìàíèèâïðîöåññåÅÖÁ,àòàêæå
Âåðõîâíûì ñóäîì Èðëàíäèè è Êîíñòèòóöèîííûì Ñóäîì
ÀâñòðèèâîòíîøåíèèäèðåêòèâûÅÑî õðàíåíèèïåðñîíàëü-
íûõäàííûõïîëüçîâàòåëåé.

f) Ðàç íîг ëà ñèÿ â ñу äåá íîé пðàê òè êå
Íåñìîòðÿíàðàçëè÷íîãîðîäàâçàèìíîåâëèÿíèå,ó÷èòû-

âàíèåïðàêòèêèèäåéñòâèÿïîàäàïòàöèèâñóäåáíîéïðàêòè-
êåâðåìÿîòâðåìåíèâñòðå÷àþòñÿðàçíîãëàñèÿ,ñóùåñòâóþ-
ùèåâêðàòêîñðî÷íîé,ñðåäíåñðî÷íîéè,âîòäåëüíûõñëó÷àÿõ,
âäîëãîñðî÷íîéïåðñïåêòèâå, êîòîðûåñþðèäè÷åñêîé òî÷êè
çðåíèÿ, ïðèîïðåäåëåííûõîáñòîÿòåëüñòâàõ, íå òîëüêî ïðè-
íèìàþòñÿêñâåäåíèþ,íîäàæåæåëàòåëüíû.Çàäà÷åéêîíñòè-
òóöèîííûõ ñóäîâ ÿâëÿåòñÿ ïîèñê ïîäõîäÿùåãî ðåøåíèÿ â
êàæäîìñëó÷àåêîíôëèêòà.Çäåñüâàæíóþðîëüìîãóòñûãðàòü
ïðîöåññû ðåöåïöèè è àäàïòàöèè, ïðîèñõîäÿùèåìåæäó íà-
öèîíàëüíûìèèåâðîïåéñêèìèñóäàìè.Äëÿîöåíêèâçàèìíîé
ðåöåïöèèèâçàèìîîòíîøåíèéìåæäóêîíñòèòóöèîííûìèñó-
äàìèèåâðîïåéñêèìèñóäàìèíåîáõîäèìîèçó÷àòüðåøåíèÿ
êîíñòèòóöèîííûõñóäîâ,â÷àñòíîñòèðåøåíèÿ,îòñòóïàþùèå
îòñëîæèâøåéñÿïðàêòèêèåâðîïåéñêèõñóäîâïðèîáîñíîâà-
íèèèëèâîòíîøåíèèïîëó÷åííûõðåçóëüòàòîâ,àòàêæåðåøå-
íèÿ,êîòîðûå,õîòÿâêîíå÷íîìèòîãåèñîâïàäàþòñïðàêòèêîé
åâðîïåéñêèõ ñóäîâ, íî òåì íå ìåíåå îòðàæàþò îùóòèìóþ
êðèòè÷åñêóþäèñòàíöèþ.

Â áîëüøèíñòâå ñëó÷àåâ ïî ïðîøåñòâèè îïðåäåëåííîãî
âðåìåíèðàçíîãëàñèÿðàçðåøàþòñÿè,ïîîáùåéòåíäåíöèè,
âåäóòêïîâûøåíèþóðîâíÿçàùèòû,ïîäêðåïëÿåìîìóêðèòå-
ðèÿìèáëàãîïðèÿòíîñòèñîãëàñíîñò.53ÅÊÏ×èñò.53Õàðòèè
îñíîâíûõïðàâ.

Èíîãäàðàçíîãëàñèÿâîçíèêàþòâîòíîøåíèèîáùèõïîíÿ-
òèéèëèîïðåäåëåíèÿñôåðûäåéñòâèÿîòäåëüíûõãàðàíòèé.Â
îòäåëüíûõ íàöèîíàëüíûõ äîêëàäàõ ðàçíîãëàñèÿ óñìàòðèâà-
þòñÿâñóùåñòâîâàíèèðàçëè÷íûõèñõîäíûõñèòóàöèéèðàç-
ëè÷íîãî ðàñïðåäåëåíèÿ çàäà÷ ìåæäó êîíñòèòóöèîííûìè è
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âûñøèìèåâðîïåéñêèìèñóäàìè.Âñëåäñòâèåýòîãîêîíñòèòó-
öèîííûåñóäûèåâðîïåéñêèåñóäûïðèõîäÿòïðèâçâåøèâà-
íèèèíòåðåñîâèöåííîñòåéêðàçëè÷íûìðåçóëüòàòàì.Êàêïî-
êàçûâàþòäîêëàäû,êîíñòèòóöèîííûåñóäûîáÿçàíûðàññìàò-
ðèâàòü èíûå èíòåðåñû è öåííîñòè, ÷åì åâðîïåéñêèå ñóäû,
÷òîìîæåòâûëèòüñÿâðàçíîãëàñèÿâñóäåáíîéïðàêòèêå.Ïî-
äîáíûåðàñõîæäåíèÿîáúÿñíÿþòñÿíåðàçëè÷íûìòîëêîâàíè-
åìçàêîíà,àðàçíèöåéâïîäõîäåêïîèñêóðåøåíèÿïðèîïðå-
äåëåííûõîáñòîÿòåëüñòâàõ.Îíèîáóñëîâëåíûòåì,÷òîêîíñ-
òèòóöèîííûåñóäûîáÿçàíûñîáëþäàòüíàöèîíàëüíóþêîíñòè-
òóöèþ è íàöèîíàëüíûå èíòåðåñû, êîòîðûå ïðèâîäÿò ê íåñ-
êîëüêîèíîéîöåíêåîïðåäåëåííûõîáñòîÿòåëüñòâ.Ïîäîáíàÿ
íàöèîíàëüíàÿïåðñïåêòèâàîòñóòñòâóåòóÅÑÏ×,èâíåêîòîðûõ
ðåøåíèÿõ,ñëåäîâàòåëüíî,âîçíèêàþòçàìåòíûåðàçíîãëàñèÿ.

Ïîäûòîæèâàÿâûøåñêàçàííîå,ñëåäóåòîòìåòèòü,÷òîðàñ-
õîæäåíèÿíàáëþäàþòñÿïðåæäåâñåãîâñëó÷àÿõ,êîãäàó÷èòû-
âàíèå åâðîïåéñêîé ñóäåáíîé ïðàêòèêè íåâîçìîæíî â ñèëó
êîíñòèòóöèîííîãîïðàâà.Êîíñòèòóöèîííûåñóäûãîñóäàðñòâ-
÷ëåíîâÅÑäîêëàäûâàþòîáîòäåëüíûõïðèìåðàõðàçíîãëàñèé
âñóäåáíîéïðàêòèêåîòíîñèòåëüíîîñíîâîïîëàãàþùèõïðèí-
öèïîâ,â÷àñòíîñòè,âîòíîøåíèèïðèîðèòåòàïðàâàÅÑíàäíà-
öèîíàëüíîé êîíñòèòóöèåé. Ñóä ÅÑ èñõîäèò èç âåðõîâåíñòâà
ïðàâà ÅÑ íàä êîíñòèòóöèÿìè ãîñóäàðñòâ-÷ëåíîâ, â òî âðåìÿ
êàêêîíñòèòóöèîííûåñóäû,õîòÿèïðèíèìàþòïðèíöèïâåðõî-
âåíñòâàïðàâàÅÑíàäîáûêíîâåííûìèíàöèîíàëüíûìèçàêî-
íàìè,íîíåíàäêîíñòèòóöèåé.Âîòëè÷èåîòÑóäàÅÑýòèêîíñ-
òèòóöèîííûåñóäûíåïðèíèìàþòîáøèðíûéïðèîðèòåòïðàâà
ÅÑíàäíàöèîíàëüíûìêîíñòèòóöèîííûìïðàâîì.

g) Ãðà íè цû ðå цåп цèè
Ðåöåïöèÿ åâðîïåéñêîé ñóäåáíîé ïðàêòèêè äîñòèãàåò

ñâîèõ ãðàíèö, êîãäà ðåøåíèÿ åâðîïåéñêèõ ñóäîâ íå ìîãóò
áûòü èñïîëíåíû ïî ïðè÷èíå ñóùåñòâóþùåãî êîíñòèòóöèîí-
íîãîïðàâàèêîãäà,íàïðèìåð,òîëêîâàíèåâñîîòâåòñòâèèñ
ìåæäóíàðîäíûìïðàâîìíàîñíîâàíèèïðèçíàííûõìåòîäîâ
òîëêîâàíèÿ è èíòåðïðåòàöèè êîíñòèòóöèè óæå áîëåå íå îï-
ðàâäàíî.

Ãðàíèöûó÷èòûâàíèÿèðåöåïöèèïðîñòóïàþòèòîãäà,êîã-
äà êîíñòèòóöèîííûå ñóäû ïðè îïðåäåëåííûõ îáñòîÿòåëü-
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Ïðÿìîå âçàèìíîå âëèÿíèå êîíñòèòóöèîííîé ñóäåáíîé
ïðàêòèêèâïðîøëîìèìåëîñâîèãðàíèöû,êîòîðûå,îäíàêî,
ñòàëè áîëåå ïðîíèöàåìûìè. Áëàãîäàðÿ óñòðàíåíèþ ÿçûêî-
âûõ áàðüåðîâ, èíñòèòóöèîíàëèçèðîâàííîìó îáìåíó ñóäåá-
íûìèïðåöåäåíòàìèèðåãóëÿðíûìäâóñòîðîííèìïåðåãîâî-
ðàììåæäóêîíñòèòóöèîííûìèñóäàìèâçàèìíîåâîñïðèÿòèå
ðàçðàáîòêèðàçëè÷íûõðåøåíèéäëÿîáùèõïðîáëåì,îäíàêî,
âïîñëåäíèåãîäûçíà÷èòåëüíîâîçðîñëî.Âîáëàñòèîáåñïå-
÷åíèÿîñíîâíûõïðàâèñâîáîäâðàìêàõóãîëîâíûõïðîöåññîâ
â êîíñòèòóöèîííûõ ñóäàõ ÷àñòî ïðîâîäèòñÿ ñðàâíèòåëüíî-
ïðàâîâîéàíàëèç.Âûáîðî÷íîåîáðàùåíèå êðåøåíèÿìäðó-
ãèõíàöèîíàëüíûõêîíñòèòóöèîííûõñóäîâïîçâîëÿåòîòäåëü-
íûìñóäàìðàçðàáîòàòüåäèíûéåâðîïåéñêèéñòàíäàðòèèñ-
ïîëüçîâàòüåãî,âñâîþî÷åðåäü,äëÿïîäêðåïëåíèÿñîáñòâåí-
íûõðåøåíèé.Ñðàâíåíèåñðåøåíèÿìèäðóãèõíàöèîíàëüíûõ
êîíñòèòóöèîííûõ ñóäîâ â åâðîïåéñêîìïðàâîâîìïðîñòðàí-
ñòâåìîãëîáûïðèâåñòèêáîëååâûñîêîìóóðîâíþïðèçíàíèÿ
ðåøåíèéêîíñòèòóöèîííûõñóäîâ.

Ìíîãî÷èñëåííûåñóäûïîäòâåðæäàþò,÷òîññûëàþòñÿíà
ðåøåíèÿ çàðóáåæíûõ êîíñòèòóöèîííûõ ñóäîâ.Â îò÷åòåÔå-
äåðàëüíîãîÊîíñòèòóöèîííîãîÑóäàÃåðìàíèèïîä÷åðêèâàåò-
ñÿ,÷òîîáðàùåíèåêìåæäóíàðîäíûìñóäåáíûìðåøåíèÿìíå
òîëüêî ïóòåì ïðÿìîãî öèòèðîâàíèÿ, íî è ïóòåì âêëþ÷åíèÿ
àðãóìåíòîâèççàðóáåæíûõêîíöåïöèéâñîáñòâåííîåîáîñíî-
âàíèå ðåøåíèÿ ÿâëÿeòñÿ âûðàæåíèåì ñóäåáíîé íåçàâèñè-
ìîñòè.

Âîìíîãèõñëó÷àÿõâëèÿíèåçàðóáåæíûõñóäîâíàêîíñòè-
òóöèîííóþñóäåáíóþïðàêòèêóñòàíîâèòñÿçàìåòíûìïîêîëè-
÷åñòâóöèòàò.Îäíàêîåùå÷àùåçàðóáåæíàÿêîíñòèòóöèîííàÿ
ïðåöåäåíòíàÿïðàêòèêàèñïîëüçóåòñÿïðèïîäãîòîâêåðåøå-
íèé.Òàêèìîáðàçîì,÷àñòîòàññûëîêêîíñòèòóöèîííûõñóäîâ
äðóãíàäðóãàðàñòåò,õîòÿýòîíåïðîñëåæèâàåòñÿâòåêñòåðå-
øåíèÿ.Èåñëèðåøåíèåçàðóáåæíîãîêîíñòèòóöèîííîãîñóäà
âûíîñèòñÿíàêàíóíåïðèíÿòèÿñîáñòâåííîãîðåøåíèÿ,òîóêà-
çàíèåíàíåãîñ÷èòàåòñÿèçëèøíèì.

Óêàçàíèå íà çàðóáåæíóþ ñóäåáíóþ ïðàêòèêó èëè ëèøü
îáðàùåíèå ê íåé â ïðåääâåðèè ïðèíÿòèÿ ñîáñòâåííîãî ðå-
øåíèÿñëóæèòäëÿèëëþñòðàöèèðàçëè÷íûõñòðàòåãèéðåøå-
íèÿïðîáëåìûèòåìñàìûìîáëåã÷àåòïðèíÿòèåðåøåíèÿ.

ñòâàõ ïîñðåäñòâîì êîíñòèòóöèîííî-ïðàâîâûõ ñîîáðàæåíèé
ïðèõîäÿòêîäèíàêîâûìèëèïîõîæèìðåçóëüòàòàì,÷òîèåâ-
ðîïåéñêèåñóäû,êîòîðûåîïèðàþòñÿíàïðàâîÅÑèëèìåæäó-
íàðîäíîåïðàâî.

Äîñòèãàÿãðàíèöðåöåïöèèèëè,ñêîðåå,ãðàíèöãîòîâíîñ-
òèêðåöåïöèèåâðîïåéñêîéñóäåáíîéïðàêòèêè,êîíñòèòóöè-
îííûåñóäûñêëîííûóêàçûâàòüíàíåïðåîäîëèìûåîñíîâíûå
ïðèíöèïûêîíñòèòóöèè, âåðõîâåíñòâîêîíñòèòóöèèèëèñâîè
ñîáñòâåííûåïîëíîìî÷èÿîñóùåñòâëÿòüòàêíàçûâàåìûå"çà-
ðåçåðâèðîâàííûåêîìïåòåíöèè".

Ïðèìåðû "çàðåçåðâèðîâàííûõ êîìïåòåíöèé", êîòîðûå
îñòàâëÿþòçàñîáîéíåêîòîðûåêîíñòèòóöèîííûåñóäû,ïðèí-
öèïèàëüíî ïðèçíàâàÿ îêîí÷àòåëüíûé àâòîðèòåò Ñóäà ÅÑ â
âîïðîñàõòîëêîâàíèÿèïðèìåíåíèÿïðàâàÅÑ,ÿâëÿþòñÿîñíî-
âîïîëàãàþùèìïðèçíàêîìåâðîïåéñêîéàññîöèàöèèñîòðóä-
íè÷àþùèõìåæäóñîáîéêîíñòèòóöèîííûõñóäîâ.Çàïîñëåä-
íèåãîäûâëèÿíèåîãîâîðîêultra-vires,îãîâîðîêîòíîñèòåëüíî
íàöèîíàëüíîé èäåíòè÷íîñòè è äèôôåðåíöèðîâàííîãî íîð-
ìîêîíòðîëÿâñôåðåîñíîâíûõïðàâèñâîáîäíàâçàèìîîòíî-
øåíèÿìåæäóåâðîïåéñêèìèèêîíñòèòóöèîííûìèñóäàìèíà-
õîäèëîñüòàêæåâöåíòðåäèñêóññèèâîêðóããðàíèöêîìïåòåí-
öèé.

2. Вçàèмîäåéñòâèåмåæäóêîíñòèòóöèîííûмè

ñóäàмè

Âçàèìîäåéñòâèåâñóäåáíîéïðàêòèêåîòäåëüíûõêîíñòè-
òóöèîííûõñóäîâóñòàíîâèòüáîëååñëîæíîèîíîòàêæåìåíåå
çíà÷èòåëüíî. Áîëåå òîãî, îíî îïðåäåëÿåòñÿ ðÿäîì îñîáûõ
ðåãèîíàëüíûõôàêòîðîâ.Âòîâðåìÿêàêâïëîòüäî1980-õ ãî-
äîâ íå íàáëþäàëîñü äîñòîéíîãî óïîìèíàíèÿ âîçäåéñòâèÿ
ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ äðóã íà äðóãà, âçàèìíîå
âëèÿíèå êîíñòèòóöèîííûõ ñóäîâ ñ íà÷àëà 1990-õ ãîäîâ ñó-
ùåñòâåííî óñèëèëîñü. Ïðåæäå ÷åì ïåðåéòè ê àíàëèçó ñó-
äåáíîéïðàêòèêè,ñëåäóåòóïîìÿíóòüîâëèÿíèèíàêîíñòèòó-
öèîííîìóðîâíå,â÷àñòíîñòè,ïðèâíåäðåíèèðàçëè÷íûõìî-
äåëåé êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Ðåøåíèå î ïðèíÿòèè
îïðåäåëåííîé ìîäåëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ áëà-
ãîïðèÿòñòâóåòïðîöåññóðåöåïöèèíàìåæãîñóäàðñòâåííîì
óðîâíå.

46 47

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·2(64)`14 XVIÊîíãðåññÊîíôåðåíöèèåâðîïåéñêèõêîíñòèòóöèîííûõñóäîâ



çàâèñèìîîòðåãèîíàëüíûõè ÿçûêîâûõôàêòîðîâ, âîñîáåí-
íîñòèâäåëàõ,êàñàþùèõñÿîñíîâíûõïðàâèñâîáîä.

Ïîìèìîîïèñàííîé âûøåñîñðåäîòî÷åííîñòè íà âîïðî-
ñàõ, ñâÿçàííûõ ñ îñíîâíûìè ïðàâàìè è ñâîáîäàìè, ñëîæíî
âûÿâèòüîñîáûåîáëàñòèïðàâà,â êîòîðûõêîíñòèòóöèîííûå
ñóäû ïðåèìóùåñòâåííî ñêëîííû îáðàùàòüñÿ ê ðåøåíèÿì
äðóãèõ åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ. Êîíñòèòóöèîí-
íûåñóäûèçñòðàííàäðóãèõêîíòèíåíòàõöèòèðóþòñÿëèøüâ
èñêëþ÷èòåëüíûõ ñëó÷àÿõ; íàèáîëåå ÷àñòî ññûëêè äåëàþòñÿ
íàðåøåíèÿÂåðõîâíîãîÑóäàÑØÀ.

Êðîìåïðÿìûõôîðìñîòðóäíè÷åñòâàìåæäóêîíñòèòóöèîí-
íûìèñóäàìèíàáëþäàeòñÿ òàêæåêîñâåííîåâçàèìîäåéñòâèå.
Êîíñòèòóöèîííûå ñóäû â çíà÷èòåëüíîé ñòåïåíè îáîãàùàþò è
ñóäåáíóþïðàêòèêóñóäîâåâðîïåéñêîãîóðîâíÿ.Íàöèîíàëüíûå
ðåøåíèÿâñôåðåäîêòðèíûïóáëè÷íîãîïðàâà,âîñîáåííîñòèâ
îòíîøåíèèîñíîâíûõïðàâèñâîáîä,ñòàíîâÿòñÿîáðàçöîìäëÿ
åâðîïåéñêèõðåøåíèé.Èåñëèïîäîáíûåíàöèîíàëüíûåðåøå-
íèÿïðîíèêàþòâåâðîïåéñêóþñóäåáíóþïðàêòèêóèçàòåìïðî-
èñõîäèòðåöåïöèÿåâðîïåéñêîéñóäåáíîéïðàêòèêèâäðóãèõãî-
ñóäàðñòâàõ,òîâýòîìòàêæåçàêëþ÷àåòñÿâçàèìîäåéñòâèåìåæ-
äóêîíñòèòóöèîííûìèñóäàìè,ïðè÷åìåâðîïåéñêèåñóäûèãðà-
þòâíåìðîëüñâÿçóþùåãîçâåíàèêàòàëèçàòîðàîäíîâðåìåí-
íî. Òàêèì îáðàçîì, ñîòðóäíè÷åñòâî êîíñòèòóöèîííûõ ñóäîâ
ìåæäó ñîáîé îñóùåñòâëÿåòñÿ îïîñðåäîâàííî, "îêîëüíûì ïó-
òåì",÷åðåçñóäåáíóþïðàêòèêóåâðîïåéñêèõñóäîâ.

Ñîòðóäíè÷åñòâîìåæäóêîíñòèòóöèîííûìèñóäàìèíåèñ-
÷åðïûâàåòñÿ âçàèìíîé ðåöåïöèåé ðåøåíèé. Ñëåäóåò òàêæå
ïðèíÿòüâîâíèìàíèåèäðóãèåôîðìûñîòðóäíè÷åñòâà.Ìíî-
ãîñòîðîííèåèäâóñòîðîííèåêîíôåðåíöèèñëóæàòïðèýòîì
îáìåíóèíôîðìàöèåéèîïûòîìòî÷íîòàêæå,êàêèïåðåâîäè
ïðåäîñòàâëåíèåâðàñïîðÿæåíèåðåøåíèéíàöèîíàëüíûõñó-
äîââáàçàõäàííûõâÈíòåðíåòå,÷òîáûîáëåã÷èòüêíèìäîñ-
òóï äðóãèõ íàöèîíàëüíûõ êîíñòèòóöèîííûõ ñóäîâ. Â áîëü-
øèíñòâåñëó÷àåâ òðóäíî óñòàíîâèòüîñîáîåâçàèìíîåâëèÿ-
íèåâîòäåëüíîìðåøåíèè,îäíàêîìåæäóíàðîäíûåêîíòàêòû
ñîäåéñòâóþòíåïðåðûâíîìóâçàèìîäåéñòâèþ.

Â áîëüøèíñòâå íàöèîíàëüíûõ äîêëàäîâ ïðèâîäÿòñÿ ðàç-
ëè÷íûåôîðìûñîòðóäíè÷åñòâàìåæäóêîíñòèòóöèîííûìèñóäà-
ìè.×àùåâñåãîóïîìèíàþòñÿêîíôåðåíöèè,äâóñòîðîííèåýêñ-

Áîëååòîãî,âîñîáûõìíåíèÿõïîðåøåíèÿìêîíñòèòóöè-
îííîãî ñóäà ÷àñòî óêàçûâàåòñÿ íà çàðóáåæíóþ ñóäåáíóþ
ïðàêòèêó.Íåêîòîðûåêîíñòèòóöèîííûåñóäûðàññìàòðèâàþò
ðåøåíèÿ,âûíåñåííûåäðóãèìèêîíñòèòóöèîííûìèñóäàìèâ
Åâðîïå, â ðàìêàõ ñðàâíèòåëüíîãî àíàëèçà. Îñíîâûâàÿñü íà
ïîäîáíûõîïèñàíèÿõ, êîòîðûå ÷àñòîîãðàíè÷èâàþòñÿîäíèì
ëèøü êðàòêèì îáçîðîì, îíè âûðàáàòûâàþò "åâðîïåéñêèé
ñòàíäàðò" ñîâïàäàþùåé ñóäåáíîé ïðàêòèêè ñ öåëüþ ïîä-
äåðæêèñâîåéñîáñòâåííîéàðãóìåíòàöèè.Çàðóáåæíàÿêîíñ-
òèòóöèîííàÿ ïðàêòèêà, êàê ïðàâèëî, íå ïðèâëåêàåòñÿ â êà-
÷åñòâå ñàìîñòîÿòåëüíîãî àðãóìåíòà èëè èìåþùåãî ðåøàþ-
ùååçíà÷åíèåèñòî÷íèêà,àèñïîëüçóåòñÿñöåëüþïîäêðåïëå-
íèÿðåçóëüòàòîâ,êîòîðûåáûëèäîñòèãíóòûñïîìîùüþäðó-
ãèõàðãóìåíòîâ.Íåïðåëîæíûìóñëîâèåìäëÿïðèâëå÷åíèÿçà-
ðóáåæíîéñóäåáíîéïðàêòèêèÿâëÿåòñÿñîïîñòàâèìîñòüìàòå-
ðèèèìåòîäè÷åñêèõïîäõîäîâ.

Îòäåëüíûåíàöèîíàëüíûåäîêëàäûóêàçûâàþòíàãëàâíûå
ñôåðûñîòðóäíè÷åñòâà,àòàêæåíàóñëîâèÿ,áëàãîïðèÿòñòâó-
þùèå îáìåíó ìíåíèÿìè ìåæäó êîíñòèòóöèîííûìè ñóäàìè.
Îáùèé ÿçûê èãðàåò ðîëü ëèøü ïðè îïðåäåëåííûõ îáñòîÿ-
òåëüñòâàõ.ßçûêíåèìååòçíà÷åíèÿèçíà÷àëüíîâòîìñëó÷àå,
åñëèíåñóùåñòâóåòíèîäíîéäðóãîéñòðàíûñ òåìæå ãîñó-
äàðñòâåííûì ÿçûêîì. Îäíàêî äëÿ ìíîãèõ êîíñòèòóöèîííûõ
ñóäîâíàëè÷èåîáùåãîÿçûêàíåÿâëÿåòñÿñóùåñòâåííûìêðè-
òåðèåì.Âìíîãî÷èñëåííûõíàöèîíàëüíûõäîêëàäàõÿçûêîâîå
ïðîñòðàíñòâî ÿâëÿåòñÿîäíèìèçíåñêîëüêèõ êðèòåðèåâïðè
âûáîðå çàðóáåæíîé ñóäåáíîé ïðàêòèêè, êîòîðóþ ïðåäñòîèò
ó÷åñòü. Â íåêîòîðûõ ñëó÷àÿõ êðèòåðèé îáùåãî ÿçûêîâîãî
ïðîñòðàíñòâàðàññìàòðèâàåòñÿíàâòîðîììåñòåïîñëåêðè-
òåðèÿîáùèõïðàâîâûõòðàäèöèé,õîòÿîáàêðèòåðèÿ÷àñòîïå-
ðåêðûâàþòñÿ.

Íàìíîãîâàæíåå,÷åìÿçûêîâàÿáëèçîñòü,ïðåäñòàâëÿåò-
ñÿ ñîïîñòàâèìîñòü êîíñòèòóöèîííûõ ñèñòåì, îáñòîÿòåëüñòâ
äåëàèïîäíÿòûõþðèäè÷åñêèõâîïðîñîâ.Íàîñíîâåýòèõïà-
ðàìåòðîâïðîèñõîäèòâûáîðïîäëåæàùåéó÷èòûâàíèþçàðó-
áåæíîéïðàêòèêè.

ÂîìíîãèõíàöèîíàëüíûõäîêëàäàõÔåäåðàëüíûéÊîíñòè-
òóöèîííûé Ñóä Ãåðìàíèè óêàçûâàåòñÿ â êà÷åñòâå íàèáîëåå
÷àñòîöèòèðóåìîãîèíîñòðàííîãîêîíñòèòóöèîííîãîñóäà,íå-
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âà, íîè ñ íåäàâíèõ ïîðäëÿèíòåðïðåòàöèèîñíîâíûõ ïðàâ,
çàêðåïëåííûõ â Õàðòèè. Íåäàâíÿÿ ñóäåáíàÿ ïðàêòèêà Åâðî-
ïåéñêîãîñóäàïîïðàâàì÷åëîâåêàèÑóäàÅâðîïåéñêîãîñîþ-
çàóæåïîêàçûâàåò,÷òîïåðâûåïðèçíàêèâçàèìíîéðåöåïöèè
íåïðåðûâíîóñèëèâàþòñÿ.

Âòîæåâðåìÿïðåäïîëàãàåòñÿ,âñâîþî÷åðåäü,èâëèÿíèå
êîíñòèòóöèîííûõ ñóäîâ íà Ñóä ÅÑ, êîòîðîå îñóùåñòâëÿåòñÿ
îïîñðåäîâàííî,÷åðåçïîñòàíîâëåíèÿÅÑÏ×.Ïîñëåäíèé÷àñòî
èñïîëüçóåòèíñòðóìåíòò.í."êîíñåíñóñàòîëêîâàíèÿ"ïðèèí-
òåðïðåòàöèèÊîíâåíöèè,ïðèáåãàÿïðèýòîìêñóäåáíîéïðàê-
òèêå íàöèîíàëüíûõ êîíñòèòóöèîííûõ ñóäîâ. Èòàê, íà ñóäåá-
íóþ ïðàêòèêó ÅÑÏ× îêàçûâàåò âëèÿíèå è ñóäåáíàÿ ïðàêòèêà
êîíñòèòóöèîííûõñóäîâ.ÈåñëèÑóäÅÑ,âñâîþî÷åðåäü,îáðà-
ùàåòñÿêïðåöåäåíòíîéïðàêòèêåÅÑÏ×,òîïðèñóòñòâóåòçíà-
÷èòåëüíîåâëèÿíèåêîíñòèòóöèîííûõñóäîâíàðåøåíèÿÑóäà
ÅÑ.Îæèäàåòñÿ,÷òîäàëüíåéøååðàçâèòèåÄîãîâîðîââêà÷åñò-
âåíîðìàòèâíî-ïðàâîâîéáàçûêàêäëÿÅÊÏ×,òàêèäëÿÅâðî-
ïåéñêîãîñîþçàåùåáîëååóñèëèòýòóòåíäåíöèþ.

c) Status quo: îò ñу ò ñòâèå âëè ÿ íèÿ íà êîíñ òè òу цè îí íûå ñу äû
Ïî÷òèâñåíàöèîíàëüíûåäîêëàäûêîíñòàòèðóþò,÷òîâçà-

èìîäåéñòâèå ìåæäó åâðîïåéñêèìè ñóäàìè ïðàêòè÷åñêè íå
îêàçûâàåò íåïîñðåäñòâåííîãî âëèÿíèÿ íà êîíñòèòóöèîííûå
ñóäû. Áîëüøèíñòâî ñóäîâ íå îáíàðóæèëè êàêîãî-ëèáî âîç-
äåéñòâèÿñóäåáíîéïðàêòèêèêîíñòèòóöèîííûõñóäîâíàâçàè-
ìîäåéñòâèåìåæäóåâðîïåéñêèìèñóäàìèíàäàííûéìîìåíò,
èëèæåíåâèäÿòâîçìîæíîñòåéäëÿïîäîáíîãîâëèÿíèÿ.Ìíî-
ãèåñóäûïðåäïîëàãàþò,÷òîâëèÿíèåðàçíîãëàñèéâñóäåáíîé
ïðàêòèêå ìåæäó åâðîïåéñêèìè ñóäàìè íà êîíñòèòóöèîííûå
ñóäûâïîëíåâîçìîæíîèëèîæèäàåìîâáóäóùåì.

Íåêîòîðûåêîíñòèòóöèîííûåñóäûïðèäåðæèâàþòñÿìíå-
íèÿ,÷òîñóäåáíàÿïðàêòèêàÑóäàÅÑâëèÿåòíàñóäåáíóþïðàê-
òèêóíàöèîíàëüíûõêîíñòèòóöèîííûõñóäîâíåçàâèñèìîîòòî-
ãî,öèòèðóþòñÿëèðåøåíèÿÑóäàÅÑâïðàêòèêåÅÑÏ×;îíèñ÷è-
òàþò,÷òîíåòíåîáõîäèìîñòèâòîì,÷òîáûÅÑÏ×ðåöèïèðîâàë
ðåøåíèÿÑóäàÅÑ,òàêêàêêîíñòèòóöèîííûéñóäñàìîñòîÿòåëü-
íîó÷èòûâàåòïîñòàíîâëåíèÿÑóäàÅÑâñâîèõðåøåíèÿõ.

Îæèäàåòñÿ,÷òîïðåäñòîÿùèåèçìåíåíèÿâÄîãîâîðàõáó-
äóòèìåòüïðåäñêàçóåìûåïîñëåäñòâèÿíàâçàèìîîòíîøåíèÿ

ïåðòíûåïåðåãîâîðûè,âêà÷åñòâåïðîìåæóòî÷íîéôîðìû,êîí-
ôåðåíöèèìåíüøåãîìàñøòàáàèâñòðå÷èñäâóìÿèëèíåñêîëü-
êèìèçàðóáåæíûìèñóäàìè.Äðóãèìèôîðìàìèñîòðóäíè÷åñòâà
ÿâëÿþòñÿäâóñòîðîííèåñîãëàøåíèÿîáîáìåíå,âèçèòûèñòà-
æèðîâêèíàó÷íûõñîòðóäíèêîââçàðóáåæíûõêîíñòèòóöèîííûõ
ñóäàõèëèâåâðîïåéñêèõâûñøèõñóäàõ,íåôîðìàëüíûåîáìåíû
èíôîðìàöèåé(âêëþ÷àÿíàó÷íûåêîíôåðåíöèè),÷ëåíñòâîâÂå-
íåöèàíñêîéêîìèññèè,÷ëåíñòâîâàññîöèàöèÿõêîíñòèòóöèîí-
íûõ ñóäîâ, ñîâìåñòíûå ïóáëèêàöèè, ñðàâíèòåëüíî-ïðàâîâûå
àíàëèçûèýêñïåðòèçûñåêðåòàðèàòîâ,îôèöèàëüíûåâèçèòû,à
òàêæåïåðåâîäûðåøåíèé,äîñòóïíûåâðåæèìåîíëàéí.

3. Вçàèмîäåéñòâèåмåæäóåâðîïåéñêèмèñóäàмè

a) Èñ хîä íàÿ ñè òу à цèÿ
ÂçàèìîäåéñòâèåìåæäóñóäåáíîéïðàêòèêîéÅÑÏ×èÑó-

äà Åâðîïåéñêîãî ñîþçà êàñàåòñÿ êîíñòèòóöèîííûõ ñóäîâ
ëèøüêðàåìèêîñâåííî.Äëÿãîñóäàðñòâ-÷ëåíîâÑîâåòàÅâ-
ðîïûèÅÊÏ×,íåÿâëÿþùèõñÿ÷ëåíàìèÅâðîïåéñêîãîñîþçà,
âîïðîñîñëåäîâàíèèñóäåáíîéïðàêòèêåÑóäàÅÑíåâîçíèêà-
åò âîîáùå èëè æå ïðèîáðåòàåò ñîâñåì èíóþ ïåðñïåêòèâó.
Äëÿýòèõãîñóäàðñòââñòàåòâîïðîñîëåãèòèìíîñòèïðèâëå÷å-
íèÿïðàâàÅÑäëÿòîëêîâàíèÿÅÊÏ×.

Ââèäóòîãî,÷òîâäàííîéêîíôåðåíöèèêîíñòèòóöèîííûõ
ñóäîâ ó÷àñòâóþò îáà åâðîïåéñêèõ ñóäà, ïðåäñòàâëÿåòñÿ
óìåñòíûìîáñóäèòüâçàèìîäåéñòâèåìåæäóýòèìèñóäàìèè
ïîñëåäñòâèÿäëÿñóäåáíîéïðàêòèêèêîíñòèòóöèîííûõñóäîâ.

b) Су ùå ñò âу ю ùèå è уñè ëè âà ю ùè å ñÿ âçà è мî îò íî шå íèÿ
мåж äу ЕСÏ× è Су äîм ЕС

Íàôîíåýâîëþöèèíîðìàòèâíî-ïðàâîâîéáàçû,ôîðìè-
ðóåìîéÄîãîâîðàìè,â÷àñòíîñòè,âîáëàñòèîñíîâíûõïðàâè
ñâîáîä,îòÕàðòèèîñíîâíûõïðàâèååþðèäè÷åñêîãîçàêðåï-
ëåíèÿ â Ëèññàáîíñêîì äîãîâîðå èñõîäèò âàæíûé èìïóëüñ
äëÿ âçàèìîäåéñòâèÿìåæäóÅÑÏ×èÑóäîìÅÑ. Óæå ñåãîäíÿ
ÅÑÏ×èÑóäÅÑðåãóëÿðíîöèòèðóþòäðóãäðóãà.ÅÑÏ×èñïîëü-
çóåò Õàðòèþ îñíîâíûõ ïðàâ äëÿ ýâîëþöèîííîãî òîëêîâàíèÿ
ïðàâ,èçëîæåííûõâÊîíâåíöèè,òî÷íîòàêæå,êàêèÑóäÅÑ,â
ñâîþ î÷åðåäü, ññûëàåòñÿ íà ñóäåáíóþ ïðàêòèêó ÅÑÏ× íå
òîëüêîäëÿîïðåäåëåíèÿñîäåðæàíèÿîáùèõïðèíöèïîâïðà-
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âîéçàùèòûíàåâðîïåéñêîìóðîâíåïîñëåïðèñîåäèíåíèÿÅÑ
êÅÊÏ×.Â÷àñòíîñòè,ñëåäóåòçàäàòüñÿâîïðîñîìîòîì,êàêî-
âûáóäóòïîñëåäñòâèÿäëÿêîíñòèòóöèîííûõñóäîâ,åñëèðå-
øåíèÿ Ñóäà ÅÑ áóäóò ïîäâåðãàòüñÿ êîíòðîëþ ñî ñòîðîíû
ÑòðàñáóðãñêîãîÑóäà.

Âîçíèêàþò,â÷àñòíîñòè,âîïðîñû,êàñàþùèåñÿâíóòðèãî-
ñóäàðñòâåííîãîäåéñòâèÿò.í."ìåõàíèçìàñîîòâåò÷èêà"(co-
respondent mechanism). Íåÿñíî òàêæå è òî, êàêèì îáðàçîì
áóäåò îñóùåñòâëÿòüñÿ ïðåäâàðèòåëüíàÿ îöåíêàÑóäîìÅÑ â
ñîîòâåòñòâèèñîñò.3(VI)ïðîåêòàäîãîâîðàîïðèñîåäèíåíèè,
ñîãëàñíîïðàâóÅÑ.

f) Äè âåð гåí цèè è êîí âåð гåí цèè
Ñëåäóþùèéàñïåêò,êîòîðûéñëåäóåòèçó÷èòüâðàìêàõòå-

ìûÊîíãðåññà,êàñàåòñÿâëèÿíèÿðàçíîãëàñèéâðåøåíèÿõåâ-
ðîïåéñêèõ ñóäîâ íà ñóäåáíóþ ïðàêòèêó êîíñòèòóöèîííûõ ñó-
äîâ.Ìíîãî÷èñëåííûåñóäûíåóñìàòðèâàþòêàêîãî-ëèáîâëèÿ-
íèÿðàçíîãëàñèéâñóäåáíîéïðàêòèêåÑóäàÅÑèÅÑÏ×,óêàçû-
âàÿíàòî,÷òîÅâðîñîþçåùåäàæåíåïðèñîåäèíèëñÿêÅÊÏ×.
Äðóãèåñóäûïðåäïîëàãàþò,÷òîïîñëåäñòâèÿäëÿêîíñòèòóöè-
îííûõñóäîâáóäóòîòñóòñòâîâàòüèëèñâåäåíûäîìèíèìóìà.

g) Ïðå ю äè цè àëü íàÿ пðî цå äу ðà
Íàèáîëåå ñèëüíûì èíñòðóìåíòîì äëÿ âçàèìîäåéñòâèÿ

ÿâëÿåòñÿñò.267ÄÔÅÑ,âêîòîðîéñîäåðæèòñÿðåêîìåíäàöèÿ
äëÿíàöèîíàëüíîãîñóäàïðèîïðåäåëåííûõîáñòîÿòåëüñòâàõ
îðàçäåëåíèèòðóäàñÑóäîìÅÑ.Â÷àñòíîñòè,ïðåþäèöèàëü-
íàÿ ïðîöåäóðà ïðåäîñòàâëÿåò êîíñòèòóöèîííûì ñóäàì âîç-
ìîæíîñòüñîòðóäíè÷åñòâàâðàìêàõäèàëîãàñÑóäîìÅÑ.Ïðå-
þäèöèàëüíûéçàïðîñâÑóäÅÑ,îäíàêî, íèêîèìîáðàçîìíå
ïðîòèâîðå÷èòðîëèêîíñòèòóöèîííûõñóäîâ.

Íåñìîòðÿíàâûøåñêàçàííîå,âñåîñòàëüíûåñóäûñîîò-
âåòñòâóþùåãî ãîñóäàðñòâà âïðàâå îáðàòèòüñÿ â Ñóä Åâðî-
ïåéñêîãî ñîþçà è ïðåäñòàâèòü, ñîãëàñíî ñò. 267 ÄÔÅÑ, íà
ðàññìîòðåíèå â ïðåþäèöèàëüíîìïîðÿäêå âîïðîñû, êàñàþ-
ùèåñÿ òîëêîâàíèÿ Äîãîâîðîâ, à òàêæå äåéñòâèòåëüíîñòè è
òîëêîâàíèÿäåéñòâèéîðãàíîâ,ó÷ðåæäåíèéèïðî÷èõïîäðàç-
äåëåíèé ÅÑ, åñëè ñóä ñ÷èòàåò, ÷òî ïðåäâàðèòåëüíîå ïîñòà-
íîâëåíèåíåîáõîäèìîäëÿâûíåñåíèÿñîáñòâåííîãîðåøåíèÿ.
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ìåæäó êîíñòèòóöèîííûìè ñóäàìè è åâðîïåéñêèìè ñóäàìè.
Ïðåäïîëàãàåòñÿ,÷òîâëèÿíèåññûëîêÅÑÏ×íàÑóäÅÑèíàñó-
äåáíóþ ïðàêòèêó êîíñòèòóöèîííîãî ñóäà âîçìîæíî ëèøü â
òîìñëó÷àå,åñëèîáñòîÿòåëüñòâàäåëàñîïîñòàâèìûñîáñòî-
ÿòåëüñòâàìèäåëà,ðàññìàòðèâàåìîãîíàöèîíàëüíûìêîíñòè-
òóöèîííûìñóäîì.

d) Ïðè мå ðû âîç äåé ñòâèÿ íà êîíñ òè òу цè îí íûå ñу äû
Ñöåëüþîïðåäåëåíèÿïðåäåëîâ êîíñòèòóöèîííî-ïðàâî-

âîãîêîíòðîëÿâîáëàñòèïðàâàÅÑíåêîòîðûåñóäûññûëàþò-
ñÿ íà ïîñòàíîâëåíèå ÅÑÏ× ïî äåëó "Áîñôîðóñ ýéðóýéç"
(Bosphorus). Êîíñòèòóöèîííûé òðèáóíàë Ïîëüøè, öèòèðóÿ
ðåøåíèå ÅÑÏ×, ïðèíèìàåò îïðîâåðæèìóþ ïðåçóìïöèþ îá
ýêâèâàëåíòíîñòèñòàíäàðòîâçàùèòûîñíîâíûõïðàâèñâîáîä
Åâðîïåéñêîãî ñîþçà è Êîíñòèòóöèè Ïîëüøè è îñòàâëÿåò çà
ñîáîéëèøüïðàâîïðèíÿòèÿðåøåíèÿultravires.Êîíñòèòóöè-
îííûéÑóä×åøñêîéÐåñïóáëèêèññûëàåòñÿíàïîñòàíîâëåíèÿ
ïîäåëó"Áîñôîðóñýéðóýéç"(Bosphorus)ñöåëüþîïèñàíèÿè
ïîäêðåïëåíèÿäîïóñòèìîãîíàäàííûéìîìåíòïðåäïîëîæå-
íèÿ î ðàâíîöåííîñòè çàùèòû îñíîâíûõ ïðàâ è ñâîáîä íà
óðîâíåÅÑèóðîâíÿçàùèòûîñíîâíûõïðàâèñâîáîäâñîîò-
âåòñòâèèñêîíñòèòóöèîííûìïðàâîì×åõèè.

ÏðèìåðûâëèÿíèÿññûëîêíàñóäåáíóþïðàêòèêóÑóäàÅÑ
èëèïðàâà,çàêðåïëåííûåâÕàðòèèîñíîâíûõïðàâ,âòîëêîâà-
íèèÅÊÏ×íàêîíñòèòóöèîííîåñóäîïðîèçâîäñòâîâñòðå÷àþò-
ñÿïðåæäåâñåãîâîáëàñòèñóäåáíûõãàðàíòèé.

e) Ïðè ñî å äè íå íèå ЕС ê ЕКÏ× è êîíñ òè òу цè îí íîå пðà âî -
ñу äèå

Â íåñêîëüêèõ íàöèîíàëüíûõ äîêëàäàõ ïðåäóñìîòðåííîå
ïðèñîåäèíåíèåÅâðîïåéñêîãîñîþçàêÅâðîïåéñêîéêîíâåí-
öèèïîïðàâàì ÷åëîâåêàðàññìàòðèâàåòñÿ êàê âàæíûéýòàï,
ñïîñîáñòâóþùèéóêðåïëåíèþâçàèìîäåéñòâèÿíàâñåõóðîâ-
íÿõþñòèöèè.Âíåêîòîðûõíàöèîíàëüíûõäîêëàäàõâûñêàçû-
âàåòñÿïðåäïîëîæåíèåîòîì,÷òîêîíñòèòóöèîííîåïðàâîñó-
äèåîêàæåòâëèÿíèåíàâçàèìîîòíîøåíèÿìåæäóÑóäîìÅÑè
ÅÑÏ×ïîñëåïðèñîåäèíåíèÿÅâðîïåéñêîãîñîþçàêÅÊÏ×.

Â öåíòðå âíèìàíèÿ íàõîäèòñÿ âîïðîñ î âîçäåéñòâèè
êîíñòèòóöèîííî-ïðàâîâîãî îôîðìëåíèÿ ìåõàíèçìà ïðàâî-
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Christoph Grabenwarter 

Member of the Constitutional Court 
of the Republic of Austria

TheCo-operationofConstitutionalCourts

inEurope-CurrentSituationandPerspectives

TheGeneralReport isbasedona three-partquestionnaire,
which41courtsrespondedtointheirnationalreports.Foravari-
etyofreasons,theresponsestotheindividualquestionsdifferin
theirdegreesofdetail;bywayofintroduction,threeoftheserea-
sonsarebrieflyreferredtobelow.

Firstofall,differencesinthescopeofjurisdictionaccountfor
differences intheformatand intensityofco-operation.Second,
answers to the third group of questions are bound to be less
extensive, as thesequestions are ofmarginal relevance t o the
jurisprudenceoftheconstitutionalcourts.Thethirdreasontobe
mentioned in this context is that only 28MemberStates of the
Council of Europe and Contracting Parties to the European
Convention on Fluman Rights are also Member States of the
EuropeanUnion,whichmeans that thequestionof therelation-
shipbetweenthejurisprudenceoftheEuropeanCourtofFluman
Rights and the Court of Justice of the European Union raised
undertheheadingofthethirdsub-themeonlyarisesforcourtsof
thisgroupofstates.

Thisbriefoutline,whichfollowsthestructureofthenational
reports, summarises the most important results presented in

Íè ðàçäåëåíèå ïîëíîìî÷èé ìåæäó àäìèíèñòðàòèâíûì è
êîíñòèòóöèîííûìïðàâîñóäèåìïðèïðîâåðêåçàêîííîñòèàä-
ìèíèñòðàòèâíûõèñóäåáíûõðåøåíèé,íèñðåäîòî÷èåíîðìî-
êîíòðîëÿâðóêàõêîíñòèòóöèîííîãîñóäàíåïðîòèâîðå÷àòòà-
êèìîáðàùåíèÿì.

Êîíñòèòóöèîííûéíîðìîêîíòðîëüèïðåþäèöèàëüíûåçàï-
ðîñûâÑóäÅÑìîãóòñîñóùåñòâîâàòü.ÊàêóñòàíîâèëÑóäÅÑâ
ðàìêàõïðîöåäóðûquestionpreliminariesdeconstitutionnalite,â
ñâÿçèñïðîâåðêîéêîíñòèòóöèîííîñòèçàêîíàâîÔðàíöóçñêîé
ÐåñïóáëèêåïîâíåäðåíèþäèðåêòèâûÅÑñò.267ÄÔÅÑíåïðî-
òèâîðå÷èòïðîìåæóòî÷íîéïðîöåäóðåêîíñòèòóöèîííîãîêîíò-
ðîëÿ çàêîíîâ, åñëè äðóãèå ñóäû - ñòîðîíû ïðîöåññà èìåþò
ïðàâî â ëþáîå âðåìÿ (äàæåïîñëå çàâåðøåíèÿïðîìåæóòî÷-
íîéïðîöåäóðû)íàïðàâèòüïðåþäèöèàëüíûéçàïðîñïîëþáî-
ìóâîïðîñó,êîòîðûéîíèñ÷èòàþòíåîáõîäèìûì,ïðèíÿòüëþ-
áóþíåîáõîäèìóþìåðóïîïðåäîñòàâëåíèþïðåäâàðèòåëüíîé
ñóäåáíîéçàùèòû,àïîîêîí÷àíèèïðîìåæóòî÷íîéïðîöåäóðû
-îñòàâèòüáåçïðèìåíåíèÿìåðó,êîòîðóþîíèñî÷òóòïðîòèâî-
ðå÷àùåéïðàâóÅÑ.Îäíàêîâàæíîòî,÷òîáûÑóäÅâðîïåéñêîãî
ñîþçàíåëèøàëñÿâîçìîæíîñòèîñóùåñòâëÿòüïðîâåðêóâòî-
ðè÷íîãîïðàâàíàåãîñîîòâåòñòâèåïåðâè÷íîìóïðàâóèÕàð-
òèè,ïðèðàâíåííîéêðàíãóÄîãîâîðîâ.

Èçîòäåëüíûõíàöèîíàëüíûõäîêëàäîâñëåäóåò,÷òîíåêîòî-
ðûåñóäûðàññìàòðèâàþòäèàëîãìåæäóÑóäîìÅÑèÅÑÏ×âêà-
÷åñòâåâîçìîæíîñòèäîñòè÷üïîâûøåíèÿïðàâîâîéîïðåäåëåí-
íîñòèïóòåìåäèíîîáðàçíûõðåøåíèé.Ïîèõìíåíèþ,áëàãîäà-
ðÿ÷àñòûìêîíòàêòàìíàöèîíàëüíûõèåâðîïåéñêèõñóäîâìåæäó
ñîáîéïðîèñõîäèòâçàèìíîåâëèÿíèåäðóãíàäðóãà,÷òî,âñâîþ
î÷åðåäü, îáóñëîâëèâàåò åäèíûé ïîäõîä â çàùèòå îñíîâíûõ
ïðàâèñâîáîäâÅâðîïå;ýòî,âêîíå÷íîìèòîãå,âåäåòêãàðìîíè-
çàöèèñóäåáíîéïðàêòèêèïîöåíòðàëüíûìâîïðîñàìîñíîâíûõ
ïðàâèñâîáîä.Òàê,êîñâåííîåâëèÿíèåíàöèîíàëüíûõêîíñòèòó-
öèîííûõñóäîâíàåâðîïåéñêîìóðîâíåìîæåòáûòüóñìîòðåíîè
âòîì,÷òîáûâøèåíàöèîíàëüíûåñóäüèïðèâíîñÿòñâîéîïûòâ
åâðîïåéñêèåñóäû,âñëåäñòâèå÷åãîíàöèîíàëüíûåêîíöåïöèè
íàõîäÿòñâîåîòðàæåíèåâñóäåáíîéïðàêòèêååâðîïåéñêèõñó-
äîâ.Òàêèìîáðàçîì,ñëåäîâàíèåðåøåíèÿìÅÑÏ×êîíñòèòóöè-
îííûìèñóäàìèìîæåòíåïîñðåäñòâåííîïîâëå÷üçàñîáîéòî,
÷òîÑóäÅÑáóäåòñêëîíåíïðèíÿòüàðãóìåíòàöèþÅÑÏ×.
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thatisopentointernationallawandEuropeanlaw,i.e.theyreferto
Europeanlaw(regionalinternationallawand/orUnionlaw)tosup-
porttheirinterpretationofnationallegalprovisions.

TheGermanFederalConstitutionalCourtreferstoso-called
"hingeprovisions"(Scharniernormen) intheGermanBasicLaw,
deriving from theman indirect obligation to takeEuropean and
internationallawintoaccounttotheextentthatitsupersedes,re-
shapesorinfluencestheprovisionsofnationallaw.Onthatbasis,
theFederalConstitutionalCourtinterpretstheBasicLawasbeing
open to European law and to international law. This, in turn,
impliesaself-imposedobligationofthecourttogivewide-rang-
ingregardtoUnionlawandinternationallawandtothedecisions
handeddownbythesupranationalandinternationalcourtscalled
upontointerpretsuchlaw.Thus,conflictsbetweeninternational
lawandnationallawareavoided.

Other courts refer to the fact that the national constitution
containsacommitmenttothegenerallyrecognizedrulesofinter-
national law, thus declaring them to be an integral part of the
national legalsystem.Moreover,treatiesunder international law
have been incorporated into the national legal system ofmany
states. In some states, international law is part of the standard
appliedby theconstitutionalcourts in their judicial review func-
tion,whichputs iton thesame levelasconstitutional law.Fora
number of constitutional courts in Member States of the
EuropeanUnion,thisappliestobothinternationallawandUnion
law. There are numerous states in which international treaties
rank between ordinary laws and constitutional law. In several
statesinternationaltreatiesaredirectlyapplicable.Someconsti-
tutionstreatinternationalandEuropeaninstrumentsforthepro-
tection of human rights as special cases; the special position
allowedtosuchinstrumentsvariesfromcountrytocountry.

ThereareseveralstatesinwhichthejudicialreviewofUnion
laworinternationallawisexplicitlyexcludedfromthejurisdiction
oftheconstitutionalcourtand/orthestandardsofUnionlawand
internationallawarenotsubjecttoreviewinproceedingsbefore
theconstitutionalcourt.

Inlegalsystemsthatallowindividualstolodgeapetitionwitha
constitutionalcourt,courtsmayrefertoprovisionsininternational
treaties.Thereareindividualstatesinwhichitisgenerallytakenfor
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muchgreaterdetailintheextensiveversionoftheGeneralReport
tobepublished in theCongressProceedings togetherwith the
nationalreports.

1. Interactionsbetweenconstitutionallaw

andEuropeanlaw

a) Constitutional framework
All national reports converge in stating that today constitu-

tionalcourtsarenolongerlimitedtotheinterpretationofnational
constitutionallawinisolation.Foravarietyofreasons,theimpact
ofEuropeanlawonnationalconstitutionallaw,aswellastheinter-
actionsbetweenEuropeanlawandnationallaw,hasincreasedin
recent years.Thisholds, aboveall, for theareaof fundamental
rights, but it also applies to other aspects of constitutional law
determinedorinfluencedbyinternationalconventionsatregional
level,particularlyconventionsconcludedwithintheframeworkof
theCouncilofEurope.

For the constitutional courts of the Member States of the
EuropeanUnion,Unionlawistheprimaryfactorofinfluence.Ina
numberofstates,theprimacyofUnionlawanditsdirectapplica-
bilityconstitutethedecisivefactorsinthedescriptionofthelegal
obligationofconstitutionalcourtstofollowEuropeanlawintheir
jurisprudence.

Theprotectionoffundamentalrights,aboveall,isanareain
which constitutional courts are confronted not only with funda-
mentalrightsenshrinedinthenationalconstitution,butalsowith
guaranteesderivingfromdocumentsofdifferentoriginandqual-
ity,theimpactofwhichdependsonthelegalsystemconcerned.
First and foremost among these documents is the European
ConventiononFlumanRights.SeveralcourtsrefertotheECFIR
as the source of international law citedmost frequently in their
decisions.Almost all other courts regularly refer to theguaran-
teesoftheECFIRaswell.

Inanumberofstates,internationallawisnotpartofthestan-
dardappliedbytheconstitutionalcourtintheexerciseofitsjudicial
review function.Forothercourts,European lawand international
lawdonotformpartofthestandardappliedbytheconstitutional
court,butnational law is interpreted inconformitywithEuropean
lawandinternationallaw.Numerouscourtsfavouraninterpretation
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mityinterpretation",i.e.itistheirunderstandingthatwheninter-
pretingnationalconstitutionallawand,possibly,ordinarylawina
spirit that isopen toEuropean lawand/oropen to international
law, they have to take the jurisprudence of the European court
intoaccount.

Besidestheinfluencebasedonalegalobligation,otherinflu-
encesofamerely factualnaturecanbeobserved.Tostartwith,
the influenceofEuropeancase lawonconstitutionalcourtdeci-
sions is favouredby the fact thatparties to theproceedingscite
thecaselawoftheEuropeanCourtsintheirreasoning.Moreover,
this influenceisstrengthenedbyconstitutionalcourt judgeswho
previouslyservedas judgesor legalstaffmembersatoneofthe
twoEuropeanCourts.

Examplesoffactualinfluencescanbefoundindirectmutual
reactions of courts to one another, such as responses to judg-
mentsoftheCJEUortheECtHRindecisionstakenbyaconstitu-
tional court, even though such judgmentsmay have concerned
otherstates.

d) Union law and the EU Charter of Fundamental Rights
TheMemberStatesoftheEuropeanUnionshareanumberof

specific features. Union law in general and the Fundamental
RightsCharter,inparticular,aregaininginimportanceforconsti-
tutional court practice in these states, even though the way in
whichUnionlawistakenintoaccountvariesgreatly.

Thesedifferencescanbeseenmostclearlyinthecontextof
the Fundamental Rights Charter. Taking their national constitu-
tionalorderasabasis,someconstitutionalcourtsdonotcumula-
tivelyapplyfundamentalrightsenshrinedinnationalandEuropean
law, but hold that either constitutional law or the Fundamental
RightsCharteristobeapplied,basedontheunderstandingthat
cases that can be strictly separated; others, however, take a
cumulativeapproach inapplyingprovisionsofconstitutional law,
internationallawandUnionlawinfundamentalrightscases.

e) Mutual influences observed in jurisprudence
Inmanystates,thejurisprudenceoftheconstitutionalcourts

illustratestheextenttowhichEuropeancase lawimpactsonthe
legal systemsof theMemberStates.However, influence is also

grantedthatallfundamentalrightscanbeinvokedbeforethecon-
stitutional court, including those that havebeen implemented in
thelegalsystemonthebasisofinternationaltreaties.

b) International law and constitutional jurisdiction
Certainsourcesofinternationallawarefrequentlyreferredto

in thenational reports. In formal terms, theECHRplaysanout-
standingrole;inseveraljurisdictionsitenjoysconstitutionalorat
leastquasi-constitutionalrank,oritdiffersfromordinarylawson
accountof itselevatedposition.TheEuropeanSocialCharter is
referredtobysomeconstitutionalcourts.Asstatedinnumerous
national reports, soft law, such as recommendations or resolu-
tionsofCouncilofEuropebodies,issometimesreferredtointhe
reasoningofconstitutionalcourtdecisions.

The International Covenant on Civil and Political Rights
(CCPR) is frequently referred to by constitutional courts as a
source of international law, mostly in combination with other
human rights guarantees. Moreover, the ILO Conventions, the
GenevaConventiononRefugeesandtheUNConventiononthe
Rights of the Child should be mentioned in this context. The
ECtHRalsoreferstotheabovesourcesoflawinitsjurisprudence
when pronouncing on the interpretation of a right guaranteed
undertheConventionthatcorrespondstoor,atleast,resembles
therightsenshrinedinthesetreaties.

c) Bases for consideration of European case law by consti-
tutional courts

Insomestates,thelegallybindingeffectofthecaselawof
theEuropeanCourtsderivesfromanexplicitprovisionofconsti-
tutional lawor ordinary law.However, in themajority of states,
there is no explicit constitutional provision obliging national
courtstotakethecaselawoftheEuropeanCourtsintoaccount;
nevertheless, in someof these states the constitutional courts
consider themselves under an obligation (of a constitutional
nature in most instances) to take European case law into
account. Inbothcases, theconstitutionalcourtsregularlyrefer
toEuropeancase law.The influenceof the latter issubstantial,
eventhoughsuchobligationhasneverbeenstatedexplicitly.The
majorityofthesecourtsoptforwhatcanbequalifiedas"confor-
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areunderaconstitutionalobligationtoconsidertheprovisionsof
EuropeanlawandthereforefollowEuropeancaselawintheirown
decisions.Moreover, in recent years a trend has been observed
toward the creation of legal rules providing for a case that has
alreadybeenclosedtobere-opened,ifadecisionbytheEuropean
CourtofHumanRightshasthepotentialtochangetheoutcomeof
thatcase.Inmanycountries,judgmentsbytheECtHRestablishing
aviolationoftheECHRconstitutesufficientgroundsforreopening
acase.Suchprovisionsobligethenationalcivilandcriminalcourts
andadministrativetribunals,ratherthantheconstitutionalcourt,to
includethedecisionshandeddownbytheStrasbourgcourtintheir
ownconsiderations.InrespectofEUlaw,thesecourtsareobliged
totakethejurisprudenceoftheGEUintoaccount.

At the same time, there are examples of decisions of
European Courts being influenced by national constitutional
courts.Somecourtsexplicitlyunderlinesuchinfluencewithinthe
frameworkofadialogueamongcourts.Aboveall,anincreasing
number of references to the jurisprudence of constitutional
courtscanbefoundinthejurisprudenceoftheECtHR.Whereas
references to constitutional court decisions in the past merely
servedtodescribetherelevantlegalsituation,anumberofrecent
decisionsbytheECtHRshowthatsuchreferencesarenowused
asasupportive-andsometimesdecisive-argument.Somecon-
stitutionalcourts report thatoriginallydivergingdecisions finally
convergedinacommonsolution,whichwasreachednotthrough
unilateralacceptancebutthroughmutualinfluence.

AsregardsEUlaw,therelevanttreatiesimplythepossibilityof
such influence.Article52(4)andArticle53of theFundamental
RightsCharteraswellasArticle6(3)oftheTreatyonEuropean
Union refer to the constitutions of the Member States and/or
shared constitutional traditions. Through references to national
solutionsandtheconstitutionaltraditionscommontotheMember
Statesasasourcetobedrawnonincomparisonsof lawandin
the interpretation of Union law, national arguments and
approachesinformthecaselawoftheGEUand,thus,influence
European case law. In this process, decisions rendered by the
constitutionalcourtsplayanimportantrole,astheyfacilitatethe
understandingof trendsanddevelopments inconstitutional law
andshapeconstitutionaltraditions.

exercised in theoppositedirectionandprovided for in the legal
instrumentsconstitutingthebasisofEuropeanjurisprudence.

The influence of the case law of the ECtHR is strongest in
areas relating toproceduralguaranteesand the right toprivacy
andfamilylife.Numerouscourtsfrequentlyrefertothecaselaw
oftheECtHRonArticles5and6oftheECHR,whichguaranteethe
righttolibertyandsecurityandtherighttoafairtrial.Inparticu-
lar,manycourtsmentiontheirreferencetothecriteriaappliedby
theECtHRinitsassessmentoftheindependenceofjudgesand
courts.

IndividualquestionsrelatingtotheguaranteesunderArticle8
ECHRarealsofrequentsubjectsofdecisionsrenderedbyconsti-
tutionalcourtsintheMemberStates.

ConstitutionalcourtsofEUMemberStatesfrequentlyreferto
andcitethecaselawoftheGEUintheirdecisions,especially in
connectionwiththerecognitionofthefundamentalprinciplesof
Unionlaw,suchasitsdirectapplicabilityandtheprimacyofappli-
cation.

However,manycourtsrefermuchmoreoftentothecaselaw
oftheECtHRthantothatoftheCJEU.Thisholds,inparticular,for
constitutionalcourtsinCentralandEasternEurope,whichtendto
attributespecialimportancetothecaselawoftheECtHR.

Anotherpossibleimpactmaybeduetothefactthatthecase
law of the European Courts is first cited by the constitutional
courtsandsubsequentlyreferredtobycivil-lawandcriminal-law
courts and administrative tribunals (in the following: ordinary
courts of law) of the same state in their jurisprudence.
Constitutional jurisprudence serves as a means of transmitting
thedecisionshandeddownbytheEuropeanCourtstothecourts
of law in the country. Ordinary courts of law are under a legal
obligation to follow the jurisprudenceof theconstitutionalcourt
and,moreimportantlybecauseofthewiderrepercussions,tend
toadopt the linesof jurisprudenceof theconstitutionalcourt in
theirownjurisprudence.

In this context, constitutional court jurisprudence has the
effect of spreadingawarenessof the case lawof theEuropean
Courtsamonglegalexpertsandinthepublicatlarge,afunction
nottobeunderestimated.

Itisfrequentlyassumedthatallcourtsofthestatesconcerned
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identifydivergences thataredue todifferent startingpointsand
differences in thedivisionof tasksbetweenconstitutionalcourts
andEuropeanCourts.Theseareunderstoodtoaccountfordiffer-
entresultsreachedbyconstitutionalcourtsandEuropeanCourts
intheirweighingupofinterestsandcircumstances.Aspointedout
inthesereports,constitutionalcourtshavedifferentinterestsand
values to consider than European Courts, which may result in
divergencesinjurisprudence.Suchdivergencesarenotduetodif-
ferentinterpretationsofthelaw,buttodifferencesinapproachin
certainconstellations.Theyareattributedtothefactthatconstitu-
tionalcourtshavetorespectthenationalconstitutionandprotect
nationalinterests,whichmayleadtodifferencesinassessmentin
certain constellations. The absence of a national perspective of
theECtHRmayresultinvisibledivergences.

Therefore, divergences primarily occur in cases in which
European case law cannot be taken into consideration for rea-
sons of constitutional law. The constitutional courts of EU
Member States report individual instances of divergence in
jurisprudence,especiallywithregardtotheprimacyofUnionlaw
over the national constitution. The CJEU holds that Union law
supersedes the constitutions of the Member States, while the
constitutionalcourtsaccept theprimacyofUnion lawoverordi-
nary,national law,butnotovertheconstitution.UnliketheGEU,
theseconstitutionalcourtsdonotacceptthecomprehensivepri-
macyofUnionlawovernationalconstitutionallaw.

g) Limits to reception
Limits to the reception of European jurisprudence are

reachedwhendecisionsbyEuropeanCourtscannotbefollowed
forreasonsofconstitutionallawandwhen,forinstance,interpre-
tationinaccordancewithinternationallawisnolongerjustifiable
on thebasisof the recognizedmethodsof interpretationof the
constitution.

Suchlimitsalsobecomevisiblewhenincertainconstellations
constitutional courts,possiblyon thebasisof considerationsof
constitutional law, arrive at the same or similar results as
EuropeancourtsapplyingUnionlaworinternationallaw.

Whenconstitutionalcourtsmeetthelimitsoftheirreadiness
to follow European jurisprudence, they tend to refer to insur-

Atthesametime,thepreliminaryrulingprocedurestrength-
ens the influenceof thecase lawof theCJEU.By requestinga
preliminary ruling from theCJEUpursuant to Article 267 TFEU,
constitutionalcourtshavethepossibilityofsubmittingtheresults
oftheir interpretation,basedonaconstitutionalorderthatgives
dueconsiderationtoEuropeanlaw,totheGEU.Questionsputto
theGEU,outliningthecourt'sownpositionsandproposedsolu-
tions,areawayofengaginginadialoguewithGEUcaselaw.This
applies, in particular, to novel issues, such as competition and
conflictsbetweentheindividualfundamentalrightsstrata,where
thepreliminaryrulingprocedurehelpstocoordinatenationaland
Europeanapproaches.Recentexamplesincludetherequestfora
preliminary ruling submitted by the German Federal
ConstitutionalCourt intheECBcaseandthepreliminaryrulings
requested by the Irish Supreme Court and the Austrian
ConstitutionalCourtontheDataRetentionDirective.

f) Divergences in jurisprudence
Despitemutual influences and adaptations, divergences in

jurisprudence of a short-term, medium-term or - in individual
cases-evenlong-termnatureareboundtooccur,which,under
certaincircumstances, isconsideredtobenotonlyacceptable,
butdesirable.Itisincumbentontheconstitutionalcourtstoarrive
at adequate solutions in cases of conflict. A process ofmutual
acknowledgement and adaptation between national and
EuropeanCourtsmayprovidevaluable input in thiscontext.For
an evaluation of mutual reception and mutual relationships
betweenconstitutionalcourtsandEuropeanCourts, it isneces-
sary to examineconstitutional court decisions, especially those
thatdivergefromEuropeanjurisprudenceintheirreasoningorin
the results achieved, as well as those that converge with
European jurisprudence, but nevertheless reflect a critical dis-
tance.

Inthemajorityofcases,divergencesareresolvedaftersome
timeandtendtoresultinahigherlevelofprotection,promotedby
thefavourabilityprincipleofArticle53oftheECHRandArticle53
oftheFundamentalRightsCharter.

Divergencesoccasionallyoccurwithregardtogeneraldefini-
tionsorthescopeofindividualguarantees.Somenationalreports
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parisonwith thesolutions foundbyothernationalconstitutional
courtsintheEuropeanlegalareacouldresultinincreasedaccep-
tanceofconstitutionalcourtdecisions.

Numerous courts confirm their reference to decisions ren-
deredbyforeignconstitutionalcourts.Accordingtothereportof
theGermanFederalConstitutionalCourt, references to interna-
tionaljudgments,notonlythroughdirectcitationbutalsothrough
the incorporationof international concepts into the court's own
reasoning,areanexpressionofjudicialindependence.

Inmanycases,theinfluenceofthejurisprudenceofforeign
constitutionalcourtscanbederivedfromthenumberofcitations
offoreignjudgments.However,foreignconstitutionalcaselawis
referredtoevenmoreofteninthepreparationofcourtdecisions.
Thus,thefrequencyofmutualreferencesisontheincrease,even
thoughthisisnotvisibleinthewordingofthedecisions.Referring
toforeigndecisionsmayevenberegardedassuperfluous,ifthey
date from theperiod immediatelyprior to thecourt'sowndeci-
sion.

A reference toor themereconsultationof foreign jurispru-
denceinthecourt'sowndecision-makingprocessservestoillus-
trate different problem-solving strategies and, thus, facilitates
decision-making.

Moreover, dissenting opinions on constitutional court deci-
sions frequently contain a reference to foreign constitutional
jurisprudence. Some constitutional courts consider decisions
renderedbyotherconstitutionalcourtsinEuropefromacompar-
ativepointofview.Basedonsuchdescriptions,usuallynotmore
than a rough outline of the overall situation, they derive a
"European standard" of converging jurisprudence in support of
theirownarguments.Foreignconstitutionalcaselawisnotused
as an argument in its own right or as a relevant source for the
court'sdecision,buttoreaffirmresultsachievedonthebasisofa
differentsetofarguments.Asaprerequisiteforanyreferenceto
foreign case law, the substance and the methodological
approachmustbecomparable.

Individualnationalreportsrefertothemainareasofco-oper-
ationandtoconditionsfacilitatingexchangesbetweenconstitu-
tionalcourts.Acommonlanguageisnotnecessarilyanessential
prerequisite.Asamatteroffact,languagedoesnotmatteratallif

mountable fundamental principles of the constitution, to the
supremacyoftheconstitutionortotheirownauthoritytoexercise
so-called"reservedpowers".

Examples of reserved powers, which some constitutional
courtsreserveforthemselves,whileacknowledgingtheultimate
authorityof theCJEU to ruleonquestionsof interpretationand
applicationofUnionlaw,areaconstituentfeatureoftheEuropean
networkofcooperatingconstitutionalcourts.Inrecentyears,the
influence of ultra-vires reservations, reservations based on
nationalidentityandadifferentiatedjudicialreviewoftherespect
of fundamental rights on the relationship between European
Courtsandconstitutionalcourtshasbeenanissueinthedebate
oncompetencelimits.

2.Interactionsbetweenconstitutionalcourts

Interactions in the jurisprudence of individual constitutional
courtsaremoredifficulttoidentifyandlessextensive.Moreover,
a number of special, regional factors come into play. Whereas
constitutional court decisions did not have a significantmutual
influenceuntilthe1980s,theirmutualimpacthasbecomenotice-
ablystrongersincetheearly1990s.Beforeenteringintoananaly-
sis of case law, influences at the level of constitution building
should bementioned here, especially in the implementation of
different models of constitutional jurisdiction. The decision to
adopt a certain model of constitutional jurisdiction favours the
processofreceptionattheinter-governmentallevel.

The direct mutual impact of constitutional court decisions
waslimitedinthepast,butatrendtowardsgreaterpermeability
hasappeared.Inrecentyears,theeliminationoflanguagebarri-
ers,theinstitutionalizedexchangeoflandmarkdecisionsandreg-
ular bilateralmeetings between constitutional courts have con-
siderablyheightenedmutualawarenessoftheemergenceofdif-
ferentsolutionstocommonproblems.Inmattersrelatingtoguar-
anteesoffundamentalrightswithintheframeworkofcriminalpro-
ceedings, constitutional courts in their decisions frequently
engageincomparisonsofdifferentlegalsystems.Referencesto
decisionsrenderedbyothernationalconstitutionalcourtsinindi-
vidualcasesenable thecourts todevelopacommonEuropean
standardandtoapply it tobackuptheirowndecisions.Acom-
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nicationofnationalcourtdecisionsviaInternetdatabases,which
simplifiesaccesstoothernationalconstitutionalcourts.Specific
mutual influences can hardly ever be detected in a particular
decision,butinternationalcontactspromoteacontinuousmutual
exchange.

Mostof thenational reportsmentiondifferent formsof co-
operation between constitutional courts. International confer-
ences,bilateral talksaswell as conferencesona smaller scale
andmeetingsoftwoormoreforeigncourtsarementionedmost
frequently. Other forms of co-operation include bilateral
exchanges, traineeships and visits by scientific staff to foreign
constitutionalcourtsortooneofthetwoEuropeanCourts,infor-
malexchangesofinformationandexperience(includingatscien-
tificconferences),membershipintheVeniceCommission,mem-
bershipinassociationsofconstitutionalcourts,jointpublications,
comparativeanalysesandexpertopinions,visitsonofficialocca-
sions,andtranslationsofdecisionsavailableforonlineaccess.

3.InteractionsbetweenEuropeanCourts

a)   Current situation
InteractionsbetweenthejurisprudenceoftheECtHRandthat

oftheCJEUonlyhaveamarginalandindirectimpactonconstitu-
tionalcourts.ForthoseMemberStatesoftheCouncilofEurope
andtheECHRthatarenotmembersoftheEuropeanUnion,the
issueofsupremacyofCJEUjurisprudencedoesnotariseor,ifso,
presents itself from an entirely different perspective. For these
states,therelevantquestionconcernsthelegitimacyofreferring
toUnionlawintheinterpretationoftheECHR.

However,inviewofthefactthatthetwoEuropeanCourtsare
representedatthisconferenceofconstitutionalcourts,itseems
appropriate to discuss the interactions between the two courts
andtheirimpactonthejurisprudenceoftheconstitutionalcourts.

b) Current and increasing interactions between the ECtHR
and the CJEU

Against the background of the evolution of the legal basis
constitutedbythetreaties,especiallyinthefieldoffundamental
andhumanrights, theFundamentalRightsCharterand its legal
associationwith theLisbonTreatygeneratesstrongmomentum

there isnoothercountrywith thesameofficial language.Many
constitutional courts do not regard a common language as an
essentialcriterion.Numerousnationalreportsrefertothelinguis-
ticareaasoneofseveralcriteriaintheirchoiceofforeignjurispru-
dence tobe taken into account. In some instances, a common
languageisreferredtoasacriterionsecondaryinimportanceto
sharedlegaltraditions-twocriteriawhichfrequentlyoverlap.

The comparability of constitutional systems, the circum-
stancesofthecaseandtheissuesoflawraisedaremuchmore
importantthanlinguisticproximity.Thesearetheparameterson
thebasisofwhichcourtsdecidewhich foreign jurisprudence to
referto.

Many national reports mention the German Federal
ConstitutionalCourtasthemostfrequentlycitedforeignconstitu-
tionalcourt,regardlessofregionalorlinguisticfactors,especially
incasesrelatingtofundamentalrights.

Apartfromthisconcentrationonfundamentalrightsissues,it
ishardlypossibletoidentifyspecificareasoflawinwhichconsti-
tutional courts tend to refer to the jurisprudence of other
Europeanconstitutionalcourts.Constitutionalcourts fromother
continentsareonlycitedinexceptionalcases;ifatall,references
aremadetodecisionsbytheUSSupremeCourt.

Beyonddirectformsofco-operationbetweenconstitutional
courts,indirectmutualinfluencescanbeobserved.Toaconsid-
erableextent, thedecisionsof constitutional courts also inform
courtjudgmentsatEuropeanlevel.Nationalsolutionsinthefield
ofpubliclawdoctrine,particularlyasregardsfundamentalrights,
may have amodel character for European solutions.Whenever
nationalsolutionsareacknowledgedinEuropeancaselaw,which
theninturnhasanimpactondecisionstakenbynationalcourtsin
otherstates,thiscanbetakenasaninteractionbetweenconsti-
tutional courts, with European Courts acting as intermediaries
andcatalysts.Thus,co-operationbetweenconstitutionalcourts
ismediatedbythecaselawoftheEuropeanCourts.

Co-operationbetweenconstitutionalcourts isnot limitedto
themutual receptionof thedecisions rendered.Other formsof
co-operation need to be taken into consideration as well.
Multilateral and bilateral conferences promote an exchange of
informationandexperience,asdoesthetranslationandcommu-
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Forthcomingchangesinthetreatiesareexpectedtohavean
impactontherelationshipbetweenconstitutionalcourtsandthe
EuropeanCourts.ItisgenerallyheldthatreferencesbytheECtHR
to theCJEUdonothavean impacton the jurisprudenceof the
constitutionalcourt,unlesstheconstellationofthecaseiscom-
parabletothatbeforethenationalconstitutionalcourt.

d) Examples of effects on the constitutional courts
SeveralcourtsrefertotheBosphorusdecisionoftheECtHR

todeterminethescopeofreviewofUnionlawbytheconstitution-
alcourt.CitingthedecisionoftheECtHR,thePolishconstitution-
al court refutably assumes the equivalence of the fundamental
rightsstandardsof theEuropeanUnionandthePolishconstitu-
tion,whilereservingtherighttoan"ultravires"decision.Thecon-
stitutional court of theCzechRepublic refers to theBosphorus
decisions to describe and reaffirm the currently admissible
assumptionofequivalenceofprotectionoffundamentalrightsat
EU level and the fundamental rights standard of the Czech
ConstitutionalCourt.

ExamplesofreferencestoCJEUcaselaworrightsenshrined
in the Fundamental Rights Charter in the interpretation of the
ECHR influencing proceedings before constitutional courts can
befound,aboveall,intheareaofjudicialguarantees.

e) EU accession to the ECHR and constitutional jurisdiction
Severalnationalreportsmentiontheenvisagedaccession

oftheEuropeanUniontotheEuropeanConventiononHuman
Rights as an essential development contributing towards
strengtheninginteractionsatalllevelsofjurisprudence.Some
nationalreportstakeitforgrantedthatconstitutionaljurispru-
dence will influence the relationship between the CJEU and
theECtHRafter theaccessionof theEuropeanUnion to the
ECHR.

A crucial question concerns the impact of the procedural
designof the judicial reviewmechanismatEuropean levelafter
theEU'saccessiontotheECHR.Inparticular,itwillbeinteresting
to observe the consequences for constitutional courts when
CJEUdecisionsaresubjecttoreviewbytheStrasbourgcourt.

Questionsarisewithregardtothenationaleffectofthe"co-
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forinteractionsbetweentheECtHRandtheCJEU.TheCJEUand
theECtHRciteeachotheronaregularbasis.TheECtHRrefersto
theFundamentalRightsCharterinitsevolutionaryinterpretation
oftherightssecuredbytheHumanRightsConvention,whilethe
CJEUinvokesthecaselawoftheECtHRfordeterminingthesub-
stanceofgeneralprinciplesoflawaswellas,intherecentpast,
foritsinterpretationoffundamentalrightssecuredbytheCharter.
TherecentjurisprudenceoftheEuropeanCourtofHumanRights
andtheCourtofJusticeoftheEuropeanUnionshowsthatearly
signsofmutualreceptionarecontinuouslygaininginstrength.

At the same time, it has been observed that constitutional
courts have an impact on the CJEU via the decisions handed
downbytheECtHR.TheECtHRfrequentlyusestheinstrumentof
"consensus interprétative"initsinterpretationoftheConvention

and refers to the jurisprudence of the national constitutional
courts. Thus, ECtHR jurisprudence is being influenced by the
jurisprudence of the constitutional courts. When the CJEU, in
turn, refers toECtHRcase law, there isasignificantelementof
influencefromnationalconstitutionalcourtsonthejurisprudence
oftheCJEU.Thefurtherdevelopmentofthetreatiesasthelegal
basisforboththeECHRandtheEuropeanUnionisexpectedto
reinforcethistrend.

c) Status quo: no impact on constitutional courts
Almost all national reports converge in stating that a direct

impactoftheinteractionbetweentheEuropeanCourtsispracti-
callynon-existent.Themajorityofcourtshavenotidentifiedany
impact of constitutional court jurisprudence on the interactions
betweentheEuropeanCourtstodate,nordotheyseeanypossi-
bilityofsuchinfluence.Numerouscourtsstatethatdivergences
injurisprudencebetweentheEuropeanCourtsmayinfuturehave
aninfluenceonconstitutionalcourts.

Some constitutional courts hold the opinion that CJEU
jurisprudence influences the jurisprudenceof national constitu-
tionalcourts,regardlessofwhetherCJEUdecisionsarecitedby
the ECtHR or not; they do not consider acknowledgement of
CJEUjudgmentsbytheECtHRasanecessaryprerequisite,asthe
constitutionalcourtindependentlyconsidersthejurisprudenceof
theCJEUinitsowndecisions.
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267TFEUdoesnotexcludeaninterlocutoryproceduretoreview
theconstitutionalityoflaws,providedtheothercourtsinthepro-
ceedingsarefreetorequestapreliminaryrulingonanyquestion
deemedtobenecessaryatanypointintime(evenafterconclu-
sionoftheinterlocutoryprocedure),totakeanymeasureneces-
sary for the provisional guarantee of rights, and to refrain from
applying a measure considered to be in violation of Union law
after conclusion of the interlocutory procedure. The Court of
JusticeoftheEuropeanUnionmustnotbedeprivedofthepossi-
bilityofreviewingsecondarylawagainstthestandardofprimary
law and the Fundamental RightsCharter,which is equivalent in
ranktothetreaties.

As pointed out in some of the national reports, individual
courtsregardthedialoguebetweentheCJEUandtheECtHRasa
possibilityofobtaininggreaterlegalcertaintythroughharmonized
solutions. In their opinion, frequent contacts between courts
result inmutual influences,which in turnwillbringaboutacon-
vergence intheprotectionoffundamentalrights inEurope;ulti-
mately, they expect a harmonization of jurisprudence in core
issuesoffundamentalrights.Thefactthatformernationaljudges
holdpositionsattheEuropeanCourtscanbetakenasanindirect
influenceofnationalconstitutionalcourtsat theEuropean level,
whichresultsinnationalpositionsbeingreflectedinthejurispru-
denceoftheEuropeanCourts.Hence,asadirectconsequence
ofconstitutionalcourtsfollowingthejurisprudenceoftheECtHR,
theCJEUmightbeinclinedtofollowthelineofargumentationof
theECtHR.
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respondent mechanism". Moreover, it is still unclear how prior
assessmentbytheCourtofJusticeoftheEuropean

Unionpursuant toArticle3 (6)of thedraftaccession treaty
canbemadeinconformitywithUnionlaw.

f) Divergences and convergences
Another point to be examined within the framework of the

Congress theme concerns the effects of divergences between
decisionsrenderedbytheEuropeanCourtsonthejurisprudence
of the constitutional courts. Numerous courts do not see any
influenceofdivergencesbetweenthejurisprudenceoftheCJEU
and that of the ECtHR, given the fact that the EU has not yet
accededtotheECHR.Othersassumethat impactsonconstitu-
tionalcourts,ifany,willbeextremelylimited.

g) Preliminary ruling procedure
Thestrongestnormativeelementconducivetoco-operation

is Article 267 TFEU, which - under certain prerequisites -
demandsthatnationalcourtsacceptadivisionoflabourwiththe
CJEU. The preliminary ruling procedure offers a possibility for
constitutionalcourtstocooperatewiththeCJEUinaspiritofdia-
logue.RequestingapreliminaryrulingfromtheCJEUisinnoway
contradictorytotheroleofconstitutionalcourts.

Regardlessoftheabove,allothercourtsofastatehavethe
righttoputquestionsconcerningtheinterpretationofthetreaties
andthevalidityandinterpretationofactionsbythebodies,insti-
tutionsorotherunitsof theUnion to theCourtofJusticeof the
European Union and request a preliminary ruling pursuant to
Article267TFEU,ifthecourtconsiderssuchrulingnecessaryfor
itsownjudgment.Thisisnotinconflictwiththedivisionofcom-
petences between administrative jurisdiction and constitutional
jurisdictioninthereviewofthelegalityofadministrativeandcourt
decisions,norwiththeconcentrationofthepowertoreviewlegal
standardsinthehandsoftheconstitutionalcourt.

Thereviewoflegalstandardsbytheconstitutionalcourtand
requestsforpreliminaryrulingsoftheCJEUcanco-exist.Asthe
CJEUstatedinconnectionwiththeconstitutionalreviewofalaw
transposingaDirective intheFrenchRepublicwithintheframe-
work of a "question pr?liminaire de constitutionanalit?", Article
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ñÿò áîëüøîé âêëàä â ðàñïðîñòðàíåíèå åâðîïåéñêîé ïðàâî-
âîéêóëüòóðûâíàöèîíàëüíûõïðàâîâûõñèñòåìàõ.Íîðåøå-
íèÿêîíñòèòóöèîííûõñóäîâòàêæåÿâëÿþòñÿîñíîâàíèåìäëÿ
ðåøåíèéåâðîïåéñêèõñóäîâ,òàêêàêñîâìåñòèìûñåâðîïåéñ-
êèìïðàâîìèñïîñîáñòâóþòïðèìåíåíèþïàðàëëåëüíûõïðà-
âîâûõãàðàíòèé,â÷àñòíîñòè,âîáëàñòèîñíîâíûõïðàâ.Ïðè-
âåäåííûé â îáñóæäåíèè ïðèìåð èçáèðàòåëüíîãî ïðàâà äëÿ
çàêëþ÷åííûõïîêàçûâàåò,íàñêîëüêîâàæåíäèàëîãíåòîëüêî
ñêîíñòèòóöèîííûìèñóäàìè,íîèñïàðëàìåíòàìè.

-Êîíñòèòóöèîííûåñóäûèìåþòôóíêöèþóçàêîíèâàíèÿ.
Ïðèíèìàÿ è óòâåðäèòåëüíî öèòèðóÿ ðåøåíèÿ åâðîïåéñêèõ
ñóäîâ,îíèïðèäàþòèìäîïîëíèòåëüíóþëåãèòèìíîñòü.Òàì,
ãäå êîíñòèòóöèè ñîäåðæàò ïîëîæåíèÿ åâðîïåéñêîãî ïðîèñ-
õîæäåíèÿ,îíèêîíêðåòèçèðóþòêîíñòèòóöèîííûåîáÿçàòåëü-
ñòâàïðèïîìîùèåâðîïåéñêèõïðåäïèñàíèé.

- Êîíñòèòóöèîííûå ñóäû ñìîãóò çàïîëíèòü ñóùåñòâóþ-
ùèåïðîáåëûâîáëàñòèïðàâîâîéçàùèòû(ñóäüÿÁåðãåð).Çà
ïðåäåëàìèêîíòðîëÿÅâðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêà
(ÅÑÏ×) êîíñòèòóöèîííûå ñóäû äîëæíû îáåñïå÷èâàòü ñâîå-
âðåìåííîåèýôôåêòèâíîåñîáëþäåíèåïðàâîâûõïîçèöèéíà
íàöèîíàëüíîì óðîâíå. Âíåþðèñäèêöèè Ñóäà Åâðîïåéñêîãî
ñîþçà,â÷àñòíîñòèâñâÿçèñðàçâèòèåìåâðîïåéñêîãîïðàâà,
èõäîïîëíèòåëüíîéçàäà÷åéÿâëÿåòñÿíîðìîêîíòðîëü.

Òàêèì îáðàçîì, ìû îáðàùàåìñÿ ê ôóíêöèè êîíòðîëÿ
êîíñòèòóöèîííûõ ñóäîâ íà ñòûêå åâðîïåéñêîãî è íàöèî-
íàëüíîãîêîíñòèòóöèîííîãîïðàâà.Ýòàôóíêöèÿâûïîëíÿåò-
ñÿäâóìÿñïîñîáàìè.Ñîäíîéñòîðîíû,âôîðìåòàêíàçûâà-
åìîãî êîíòðîëÿ èäåíòè÷íîñòè, ÷òîáû ñîõðàíèòü ñîäåðæà-
íèå êîíñòèòóöèîííûõ íîðì, à òàêæå îñíîâîïîëàãàþùèå
öåííîñòèèïðèíöèïûêîíñòèòóöèîííîãîïðàâà(ÌàðòàÊàð-
òàáèÿ).Êîíòðîëüñîáëþäåíèÿìèíèìàëüíîãîóðîâíÿçàùèòû
îñíîâíûõïðàâïîíèìàåòñÿêàê÷àñòüýòîãîêîíòðîëÿèäåí-
òè÷íîñòè.Ñäðóãîé ñòîðîíû, â âèäå êîíòðîëÿ ïðåâûøåíèÿ
ïîëíîìî÷èé(ultravires),àèìåííîââèäåçàùèòûïðèïðåâû-
øåíèèêîìïåòåíöèèåâðîïåéñêèìèîðãàíàìè(ÏåòåðÌ.Õó-
áåð).Êîíñòèòóöèîííûéêîíòðîëüìîæåòïðîäëèòüèðàöèî-
íàëèçèðîâàòüïðîöåññìûøëåíèÿîáîáùååâðîïåéñêèõðå-
øåíèÿõ.

73

Çàñåäàíèåçàêðûòèÿ

Êðèñòîô Ãðàбåíвàðòåð

×ëåí Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

1."Îáúåäèíåíèåêîíñòèòóöèîííûõñóäîâ"êàê

êîíöåïòóàëüíûéèñõîäíûéïóíêò

Çàïîñëåäíèåäâàäíÿâïðîöåññåèíòåíñèâíûõîáñóæäå-
íèéìû ñ Âàìè ñìîãëè âûÿâèòü ñòàòóñ-êâî âçàèìîäåéñòâèÿ
êîíñòèòóöèîííûõ ñóäîâ â Åâðîïå. Ðå÷üøëà îá àðõèòåêòóðå
ïðàâîâîéçàùèòûèîòðåóãîëüíèêàõ.Êàæåòñÿ,÷òîðàçëè÷íûå
ôîðìû ñîòðóäíè÷åñòâà êîíñòèòóöèîííûõ ñóäîâ ìîæíî òî÷-
íååâñåãîîïèñàòüòåðìèíîì"oáúåäèíåíèåêîíñòèòóöèîííûõ
ñóäîâ" (Verfassungsgerichtsverbund),  îçíà÷àþùèì, ÷òî ñå-
ãîäíÿøíÿÿ ïðàêòèêà êîíñòèòóöèîííîãî ïðàâîñóäèÿ, êàê ýòî
ïîä÷åðêèâàëîñüâîâñåõíàöèîíàëüíûõäîêëàäàõ,íåÿâëÿåòñÿ
èçîëèðîâàííîéäåÿòåëüíîñòüþâåðõîâíûõñóäåéïîèçëîæå-
íèþ÷åòêîîïðåäåëåííûõïðàâîâûõíîðì,ñêîðååîíàîñíîâà-
íà íà êîìïëåêñíîì è èíòåãðàòèâíîì ïðîöåññå èíòåðïðåòà-
öèèèïðàâîïðèìåíåíèÿ.

2. Ðîëüêîíñòèòóöèîííûõñóäîââ"îáúåäèíåíèè

êîíñòèòóöèîííûõñóäîâ"

Øåñòüäåñÿò ëåò êîíñòèòóöèîííûå ñóäû è åâðîïåéñêèå
ñóäûóñïåøíîðàçâèâàëèñüïàðàëëåëüíûìèäèíàìè÷íûìîá-
ðàçîì.Îáñóæäåíèÿâîâñåõ÷åòûðåõçàñåäàíèÿõóòî÷íèëèðî-
ëèêîíñòèòóöèîííûõñóäîâ,ïðåäïîëîæåííûõââîïðîñíèêàõê
íàöèîíàëüíûìäîêëàäàì.

-Êîíñòèòóöèîííûåñóäûèìåþòôóíêöèþñâÿçè,îñóùåñò-
âëåíèÿèïîîùðåíèÿ.Îíèÿâëÿþòñÿñâÿçóþùèìçâåíîììåæ-
äó ãîñóäàðñòâåííûìè îðãàíàìè íà íàöèîíàëüíîì óðîâíå, à
èìåííîñóäàìèèïàðëàìåíòàìè,åâðîïåéñêèìèñóäàìè,âíî-
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ñóäîâåâðîïåéñêèìèñóäàìè,÷üèîáîñíîâàíèÿèðåçóëüòàòû
ïðèíèìàþòñÿäðóãèìèêîíñòèòóöèîííûìèñóäàìè.

Âçàèìîäåéñòâèå ìåæäó êîíñòèòóöèîííûìè ñóäàìè íå
ñòîëü î÷åâèäíî, íî â ðåçóëüòàòå èìååò âñå áîëüøåå çíà÷å-
íèå.Ìíîãèåèçâëèÿíèéÿâëÿþòñÿíåîôèöèàëüíûìè,îòêðû-
òûåññûëêèíàèíîñòðàííóþñóäåáíóþïðàêòèêóïî-ïðåæíåìó
ÿâëÿþòñÿèñêëþ÷åíèåì.Íîïðèìåðûâñåãîäíÿøíåéäèñêóñ-
ñèè ïîêàçàëè, ÷òî â íåäàâíåì ïðîøëîì ññûëêè íà äðóãèå
êîíñòèòóöèîííûå ñóäû ó÷àñòèëèñü. Â êà÷åñòâå êðèòåðèåâ
ïðèíÿòèÿ ÷óæèõ (èíîñòðàííûõ) îáîñíîâàíèé áûëè ïðèâåäå-
íû: óáåäèòåëüíîñòü àðãóìåíòîâ, ïðåñòèæ è ìåæäóíàðîäíîå
âëèÿíèåäðóãèõêîíñòèòóöèîííûõñóäîâ(ÑòàíèñëàâÁèðíàò).
Ìåñòàìèäåéñòâèÿìèâçàèìíîãîïðèåìàÿâëÿþòñÿîñíîâíûå
ïðàâàèïðàâà÷åëîâåêà(â÷àñòíîñòèÅÊÏ×),àòàêæåâãîñóäàð-
ñòâàõ-÷ëåíàõÅÑïðàâîÅâðîïåéñêîãîñîþçàè "åâðîïåéñêîå
êîíñòèòóöèîííîåïðàâî"ãîñóäàðñòâ-÷ëåíîâ.

Âûñòóïëåíèÿíàòðåòüåìçàñåäàíèèñåãîäíÿóòðîìîòîá-
ðàçèëè ãîðèçîíòàëüíîå ñîòðóäíè÷åñòâî ìåæäó êîíñòèòóöè-
îííûìèñóäàìè.Ñðàâíèòåëüíîåïðàâîâåäåíèåáûëîîïðåäå-
ëåíîêàêñóùåñòâóþùàÿðåàëüíîñòü,êîòîðàÿâñåáîëååèìå-
åòìåñòî,äàæåíåñìîòðÿíàòî,÷òîîòêðûòûìîñòàëñÿâîïðîñ,
ÿâëÿåòñÿ ëè îíî îáÿçàòåëüíûì â êà÷åñòâå "ïÿòîãî ìåòîäà
òîëêîâàíèÿ" èëè ïðîñòî ñóùåñòâóåò â ðàìêàõ åâðîïåéñêîé
ñóäåáíîéêóëüòóðû.Âîâñÿêîìñëó÷àå,áûëîîòìå÷åíîêà÷åñò-
âåííîå ðàçëè÷èå ìåæäó âåðòèêàëüíûì è ãîðèçîíòàëüíûì
ñîòðóäíè÷åñòâîì,õîòÿèáûëàïîä÷åðêíóòàñâÿçüìåæäóíèìè
ñîáðàçîìäâóõñòîðîíîäíîéèòîéæåìåäàëè.

Ñðàâíèòåëüíîå ïðàâîâåäåíèå ìîæåò âàðüèðîâàòüñÿ îò
êîíêðåòíûõññûëîêäîñèñòåìàòè÷åñêèõñðàâíåíèé,îíîìî-
æåòèìåòüëèáîëèøüóòâåðäèòåëüíûéõàðàêòåð,ëèáîïðåä-
ñòàâëÿòü ñîáîé ñàìîñòîÿòåëüíûé àðãóìåíò. Â êà÷åñòâå îñ-
íîâíûõ çàäà÷ ñðàâíèòåëüíîãî ïðàâîâåäåíèÿ áûëè íàçâàíû
óêðåïëåíèåàâòîðèòåòàñóäåáíîéïðàêòèêèêîíñòèòóöèîííûõ
ñóäîâ â Öåíòðàëüíîé è Âîñòî÷íîé Åâðîïå, à òàêæå îáùèå
âîïðîñûåâðîïåéñêîãîïðàâà.Ñòàëîî÷åâèäíî,÷òîñóùåñòâó-
åò áîëüøàÿ ïîòðåáíîñòü îáìåíà ÷åðåç Èíòåðíåò-ôîðóìû è
áàçûäàííûõñóäåáíîéïðàêòèêèäðóãèõêîíñòèòóöèîííûõñó-
äîâ,êàêýòîóæåñóùåñòâóåòââèäåáàçûäàííûõCODICESÂå-
íåöèàíñêîéêîìèññèèèÂåíåöèàíñêîãîôîðóìà.Èõñëåäóåò
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3.Êîíñòèòóöèîííîåïðàâîñóäèåâîòêðûòîé

ãîñóäàðñòâåííîñòè

Âûïîëíåíèåðàçëè÷íûõôóíêöèéêîíñòèòóöèîííûìèñó-
äàìè â åâðîïåéñêîì "îáúåäèíåíèè êîíñòèòóöèîííûõ ñó-
äîâ"ïðîèñõîäèòíàîñíîâåîòêðûòîñòèêñîäåðæàíèþìåæ-
äóíàðîäíîãîèåâðîïåéñêîãîïðàâ.Êîíñòèòóöèîííî-òåîðå-
òè÷åñêîé áàçîâîé ïîçèöèåé äëÿ ýòîãî ÿâëÿåòñÿ îòêðûòàÿ
ãîñóäàðñòâåííîñòü,òîåñòüÊîíñòèòóöèÿ,êîòîðàÿÿâëÿåòñÿ
âïðèíöèïåîòêðûòîéäëÿìåæäóíàðîäíîãîñîòðóäíè÷åñòâà
èåâðîïåéñêîéèíòåãðàöèè.Îñîáåííîî÷åâèäíîéñòàíîâèò-
ñÿýòàîòêðûòîñòüâîáëàñòèïðàâèñâîáîä÷åëîâåêà,â÷àñò-
íîñòè,âîáëàñòèÅâðîïåéñêîéêîíâåíöèèïîïðàâàì÷åëî-
âåêà (ÅÊÏ×). Ïîìèìî ïðàâîâûõ îáÿçàòåëüñòâ â áîëüøåé
ìåðåó÷èòûâàåòñÿïðåöåäåíòíàÿïðàêòèêàÅÑÏ×.Íîîáñóæ-
äåíèÿïîñëåäíèõäâóõäíåéòàêæåïîäòâåðäèëè,÷òîíàöèî-
íàëüíûåäîêëàäûñîäåðæàòíàìåêèíàíåñîãëàñèÿâòåõñëó-
÷àÿõ,âêîòîðûõêîíòðîëüÅâðîïåéñêîãîñóäàïîïðàâàì÷å-
ëîâåêàíåòàêîéøèðîêèé,êàêèìîíáûëâïðåäûäóùèåãî-
äû. Ïîýòîìó è êîíñòèòóöèîííûå ñóäû, è Åâðîïåéñêèé ñóä
ïî ïðàâàì ÷åëîâåêà äîëæíû áóäóò íàéòè ïðàâèëüíûé áà-
ëàíñïðèçàùèòåèîñóùåñòâëåíèèíàöèîíàëüíûõïðåäåëîâ
óñìîòðåíèÿ.

Êîíñòèòóöèîííûå ñóäû, êîòîðûå âåðøàò êîíñòèòóöèîí-
íîå ïðàâîñóäèå â ñèñòåìå îòêðûòîé ãîñóäàðñòâåííîñòè,
ïðèçíàþò âçàèìîäåéñòâèå ìåæäó åâðîïåéñêèìè ñóäàìè è
ñëóæàòìíîæèòåëÿìèðåçóëüòàòîâ,íåâàæíî,ÿâëÿþòñÿëèîíè
â òåðìèíîëîãèè ãåíåðàëüíîãî ïðîêóðîðà Êðóç-Âèéÿëîíà
"àñèììåòðè÷íûìè"èëè"ñèììåòðè÷íûìè".

4.Ïåðñïåêòèâû"îáúåäèíåíèÿêîíñòèòóöèîííûõ

ñóäîâ"

Îïèñàííûõ ïðîáëåì äëÿ åâðîïåéñêîãî "îáúåäèíåíèÿ
êîíñòèòóöèîííûõñóäîâ"ñòàíîâèòñÿâñåáîëüøå.Ñóâåëè÷å-
íèåìòðåáîâàíèéâîçðàñòàåòèíåîáõîäèìîñòüñîòðóäíè÷åñò-
âàêîíñòèòóöèîííûõñóäîâ.Íàöèîíàëüíûåäîêëàäûèîáñóæ-
äåíèÿ ïîêàçàëè, ÷òî ïðÿìîå äâóñòîðîííåå ñîòðóäíè÷åñòâî
äâóõ êîíñòèòóöèîííûõ ñóäîâ èìååò âàæíîå çíà÷åíèå, íî íå
íàõîäèòñÿâöåíòðåâíèìàíèÿ.×àñòîâëèÿíèåîñóùåñòâëÿåò-
ñÿ ÷åðåç ïðèçíàíèå ïðåöåäåíòíîãî ïðàâà êîíñòèòóöèîííûõ
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ñîþçàâäåëàõÅÑÏ×ïîñëåïðèñîåäèíåíèÿÅâðîïåéñêîãîñî-
þçàêÅÊÏ×èî16-ìïðîòîêîëåêÅÊÏ×.

Ñóùåñòâóþùèéèíñòðóìåíòïðåþäèöèàëüíîéïðîöåäóðû
èìååòáîëüøîéïîòåíöèàëäëÿêîíñòèòóöèîííûõñóäîâãîñó-
äàðñòâ-÷ëåíîâÅâðîïåéñêîãîñîþçàäîèïîñëåïðèñîåäèíå-
íèÿÅâðîïåéñêîãîñîþçàêÅÊÏ×.Ïðåþäèöèàëüíûåçàïðîñû
ÿâëÿþòñÿâàæíûìèíñòðóìåíòîìóãëóáëåíèÿñîòðóäíè÷åñòâà
êîíñòèòóöèîííûõñóäîâèåâðîïåéñêèõñóäîâ.Êîíñòèòóöèîí-
íûéíîðìîêîíòðîëüèïðåþäèöèàëüíàÿïðîöåäóðàñîâìåñòè-
ìû.Â ÷àñòíîñòè, áëàãîäàðÿ êà÷åñòâó ïîñòàíîâêè âîïðîñà è
îáðàáîòêèðåçóëüòàòîâïðåþäèöèàëüíîéïðîöåäóðûâ êîíñ-
òèòóöèîííîì ñóäîïðîèçâîäñòâå, êîíñòèòóöèîííûå ñóäû ÿâ-
ëÿþòñÿàêòèâíûìèó÷àñòíèêàìèâïðîöåññåðåøåíèéþðèäè-
÷åñêèõâîïðîñîâ.Îáñóæäåíèÿïîêàçàëè,÷òîèìåííîïðåþäè-
öèàëüíûåçàïðîñûêîíñòèòóöèîííûõñóäîâèìåþòáîëååâû-
ñîêóþâàæíîñòüïîñðàâíåíèþñäðóãèìèçàïðîñàìè.Îíèçà-
äàþòÑóäóÅâðîïåéñêîãîñîþçà"êîíñòèòóöèîííûåâîïðîñû"
èïîâûøàþòâîñïðèÿòèåðåøåíèéÑóäàÅâðîïåéñêîãîñîþçà.
Òàêæåîáñóæäàëàñüïåðñïåêòèâàâîçìîæíîãîäåöåíòðàëèçè-
ðîâàííîãî ýôôåêòà ïðåþäèöèàëüíîé ïðîöåäóðû. ÅÑÏ× è
êîíñòèòóöèîííûåñóäûóêðåïëÿþòýòîòèíñòðóìåíòòàêèìîá-
ðàçîì, ÷òî îíè ïðîâåðÿþò óïóùåíèå ñóäà, îáÿçàííîãî ñäå-
ëàòüïðåþäèöèàëüíûéçàïðîñ,íàñîîòâåòñòâèåñîñíîâíûìè
ïðàâàìè,èçëîæåííûìèâñòàòüå6ÅÊÏ×,èïðàâîìíàçàêîí-
íîãîñóäüþ.

ÏðèñîåäèíåíèåÅâðîïåéñêîãîñîþçàêÅÊÏ×ïðèâåäåòê
ìåæäóíàðîäíî-ïðàâîâîìó ïåðåïëåòåíèþ ñóäîïðîèçâîäñòâà
ÅÑÏ× è Ñóäà Åâðîïåéñêîãî ñîþçà. Êðîìå òîãî, îíî âíåñåò
ôóíäàìåíòàëüíîå èçìåíåíèå àðõèòåêòóðû "îáúåäèíåíèÿ
êîíñòèòóöèîííûõñóäîâ"èïðèíóäèòåâðîïåéñêèåñóäûêäîñ-
òèæåíèþñîãëàñîâàííûõðåçóëüòàòîâ,ïîòîìó÷òî òîëüêî òàê
ãàðàíòèðóåòñÿîáåñïå÷åíèåêîíñòèòóöèîííûìèñóäàìèóðîâ-
íÿ çàùèòû îñíîâíûõ ïðàâ, ñîîòâåòñòâóþùèõ åâðîïåéñêèì
ñòàíäàðòàì. Òðåóãîëüíèê ñóäåáíîé ïðàêòèêè ïðåòåðïèò èç-
ìåíåíèÿ;êàêèåñòîðîíûòðåóãîëüíèêàèêàêèìîáðàçîìáóäóò
ñîêðàùåíûèëèðàñøèðåíû,ïîêàæåòáóäóùåå.

Ñëåäóåò îæèäàòü, ÷òî ÷ëåíñòâî Åâðîïåéñêîãî ñîþçà â
ÅÊÏ×ïðèâåäåòêóêðåïëåíèþîáåñïå÷åíèÿçàùèòûîñíîâíûõ
ïðàâ.Õîòÿïîîùðåíèåáîëååâûñîêîãîóðîâíÿçàùèòûâìíî-
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ðàñøèðÿòüèñîâåðøåíñòâîâàòü,àòàêæåèíôîðìèðîâàòüñó-
äûîáèõñóùåñòâîâàíèè.

Êðîìåòîãî,áûëâûäâèíóòðÿääàëüíåéøèõïðåäëîæåíèé
ïî óêðåïëåíèþ ãîðèçîíòàëüíîãî ñîòðóäíè÷åñòâà, êîòîðûå
ìåíÿþòñÿ îò óñèëåíèÿ äâóñòîðîííèõ âèçèòîâ äî îáìåíà
þðèñòàìè(ÃèÊàíèâå).

Ñëåäóþùååâàæíîåðàçâèòèåâýòîìêîíòåêñòåïðåäñòàâ-
ëÿåòñîáîéóïëîòíåíèåíîðìàòèâíûõîñíîâêàêñìàòåðèàëü-
íîé,òàêèñîðãàíèçàöèîííî-ïðîöåññóàëüíîéòî÷êèçðåíèÿ.Ñ
ìàòåðèàëüíîé òî÷êè çðåíèÿ äëÿ ãîñóäàðñòâ-÷ëåíîâ Åâðî-
ïåéñêîãîñîþçàâïåðâóþî÷åðåäüñëåäóåòîòìåòèòüâñòóïëå-
íèåâñèëóÕàðòèèîñíîâíûõïðàâèååðàñòóùóþâàæíîñòüâ
ïðåöåäåíòíîéïðàêòèêåêîíñòèòóöèîííûõñóäîâ.Íîâìåñòåñ
òåìñåòüìåæäóíàðîäíûõäîãîâîðîâ,â÷àñòíîñòè,âîáëàñòè
ïðàâ÷åëîâåêàâÅâðîïåïîñòåïåííîóïëîòíÿåòñÿ.

Âîáñóæäåíèÿõðå÷üøëàîñòðóêòóðíîìîòíîøåíèèòðå-
íèéìåæäóåâðîïåéñêèìôîðìèðîâàíèåìåäèíñòâàèóâàæå-
íèåìêîíñòèòóöèîííûõïðèíöèïîâ.Ãàðìîíèçàöèÿ,ïðèñóùàÿ
åâðîïåèçàöèè êîíñòèòóöèîííîãî ïðàâà (çäåñü ñëåäóåò óïî-
ìÿíóòü ïðàâà ãðàæäàíè ïðèíöèïäåìîêðàòèè), äîëæíà ñëó-
æèòüîðèåíòèðîìäëÿêîíñòèòóöèîííûõñóäîâ,êîãäàîíèèùóò
ñòðàòåãèè ïðåäîòâðàùåíèÿ êîíôëèêòîâ. Â ðåçóëüòàòå âñå
ñîøëèñüíàìíåíèè,÷òîñëåäóåòèçáåãàòüêîëëèçèéâñóäåá-
íîéïðàêòèêå,ïîòîìó÷òîïðèýòîìíåòïîáåäèòåëåé,íîåñòü
òîëüêîïðîèãðàâøèå,àèìåííîãðàæäàíå,èùóùèåïðàâîâóþ
çàùèòó.Íîòðåíèÿïðèôîðìèðîâàíèèåäèíñòâàíåïåðåðàñ-
òàþò â êîíôëèêòû, åñëè ðàññìàòðèâàòü èõ ñ òî÷êè çðåíèÿ
çäðàâîãîñìûñëà.

Ïîíèìàíèå ñïåöèôèêè ÅÊÏ× êàê "÷àñòè Êîíñòèòóöèè
ïðàâ ÷åëîâåêà" (menschenrechtliche Teilverfassung) è ðàçëè-
÷èåìåæäóïðàâîâûìêîíòðîëåì"ñíàðóæè"è "èçíóòðè"ñïî-
ñîáñòâóþò óñòàíîâëåíèþ óìåðåííûõ îæèäàíèé ê óñïåâàå-
ìîñòèïðàâîâîéçàùèòûÅÑÏ×,÷òîáûíåïðåäúÿâëÿòüêíåìó
÷ðåçìåðíûõòðåáîâàíèéè÷òîáûñîõðàíèòüêîíñòèòóöèîííû-
ìèñóäàìèêîíå÷íóþîòâåòñòâåííîñòüêîíòðîëÿ"èçíóòðè".

Ñ îðãàíèçàöèîííî-ïðîöåññóàëüíîé òî÷êè çðåíèÿ â îá-
ñóæäåíèÿõîðàçâèòèèçíà÷åíèÿÅÊÏ×èÅÑÏ×ðå÷üøëàïðåæ-
äå âñåãî î òðåõ èíñòðóìåíòàõ: î áóäóùåì ïðåþäèöèàëüíîé
ïðîöåäóðû,î"ïðåäâàðèòåëüíîìó÷àñòèè"ÑóäàÅâðîïåéñêîãî
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êèõñóäîâ,àçàòåìïðîèñõîäèòðåöåïöèÿåâðîïåéñêîéñóäåá-
íîé ïðàêòèêè äðóãèìè êîíñòèòóöèîííûìè ñóäàìè, òî åâðî-
ïåéñêèåñóäûèãðàþòðîëüñâÿçóþùåãîçâåíàèêàòàëèçàòîðà.
Ïîýòîìó ñîòðóäíè÷åñòâî ìåæäó êîíñòèòóöèîííûìè ñóäàìè
âåäåòñÿíåòîëüêîíåïîñðåäñòâåííî÷åðåçâçàèìíûåöèòàòû
èññûëêè,íîèêîñâåííî÷åðåçðåøåíèÿÅÑÏ×èÑóäàÅâðî-
ïåéñêîãî ñîþçà. Òàêèì îáðàçîì, ñóäåáíàÿ ïðàêòèêà åâðî-
ïåéñêèõñóäîâòàêæåÿâëÿåòñÿêàòàëèçàòîðîìäëÿñîòðóäíè-
÷åñòâàêîíñòèòóöèîííûõñóäîâ.

5. Çàêëþчåíèå

Âäèñêóññèèîâçàèìîäåéñòâèèêîíñòèòóöèîííûõñóäîâñ
åâðîïåéñêèìèñóäàìè÷àñòîóïîòðåáëÿþòñÿìåòàôîðû.Íàè-
áîëåå ÷àñòî èñïîëüçóåìûìè èçîáðàæåíèÿìè ÿâëÿþòñÿ: ïè-
ðàìèäà, èãðóøêà-ìîáèëå è ïàçë. Åñëè ïîïûòàòüñÿ ñâÿçàòü
îáñóæäåíèÿçàïîñëåäíèåäâàäíÿñýòèìèèçîáðàæåíèÿìè,
òîâðÿäëèíàéäóòñÿîñíîâàíèÿäëÿìîäåëèïèðàìèäû.Êîíñ-
òèòóöèîííûåñóäûâûïîëíÿþòñâîþôóíêöèþâïðàâîâîìãî-
ñóäàðñòâåïóòåìñîòðóäíè÷åñòâàñíàöèîíàëüíûìèñóäàìè,à
òàêæåñåâðîïåéñêèìèñóäàìè.Îïîëíîìî÷èèïðèíÿòèÿîêîí-
÷àòåëüíûõ ðåøåíèé äëÿ ëþáîãî èç àêòîðîâ çäåñü íåìîæåò
áûòü è ðå÷è.Ýòè ñëîæíûå âçàèìîîòíîøåíèÿ ñêîðååìîæíî
îïèñàòüèãðóøêîé-ìîáèëåèïàçëîì.Îíèíàõîäÿòñÿâäâèæå-
íèè, íî îñòàþòñÿ â áàëàíñå, õîòÿ òà èëè èíàÿ ÷àñòü ìîæåò
âðåìÿîòâðåìåíèêîëåáàòüñÿñèëüíåé.Èñîâðåìåíåìçàïó-
òàííûåýëåìåíòûîáúåäèíÿþòñÿâîäíóîáùóþêàðòèíó,åñëè
ó÷àñòâóþùèåñóäûãîòîâûðàáîòàòüâìåñòå.Ýòîâçàèìîäåé-
ñòâèåïðèîáðåòàåòñâîåâûñîêîåêà÷åñòâîçàñ÷åòãîòîâíîñòè
êîíñòèòóöèîííûõ ñóäîâ ê ñîòðóäíè÷åñòâó è ñïåöèàëèçàöèè
ñóäîâ â "îáúåäèíåíèè êîíñòèòóöèîííûõ ñóäîâ",
÷üÿðàáîòàâðåçóëüòàòåïðèâåäåòêóïëîòíåííîéè
âöåëîìóêðåïëåííîéçàùèòåîñíîâíûõïðàââÅâ-
ðîïå, òàê ÷òî ïîçèòèâíûå àñïåêòû âçàèìîäåé-
ñòâèÿâîçîáëàäàþò.
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ãîïîëþñíîìîòíîøåíèèîñíîâíûõïðàâèâîòíîøåíèèñîöè-
àëüíûõïðàâèìååòïðåäåëû,íîïðèñèñòåìíîìðàññìîòðå-
íèèâöåëîìýòîòâûâîäêàæåòñÿíåîñïîðèìûì.

16-éïðîòîêîëêÅÊÏ×,íàçâàííûéïðåäñåäàòåëåìØïèëü-
ìàíîì "Ïðîòîêîëîì äèàëîãà", ïðåäëàãàåò äîïîëíèòåëüíûå
âîçìîæíîñòèñîòðóäíè÷åñòâà,îäíàêîáûëîîòìå÷åíî,÷òîýòî
ôàêóëüòàòèâíûé ïðîòîêîë, êîòîðûé ÿâëÿåòñÿ ïîëåçíûì äëÿ
íåêîòîðûõ ãîñóäàðñòâ, íàïðèìåð òàêèõ, êîòîðûå íå èìåþò
êîíñòèòóöèîííîãîïðàâîñóäèÿâèåðàðõè÷åñêîéèýôôåêòèâ-
íîéñèñòåìåïðàâîâîéçàùèòû.Òàì,ãäåñóùåñòâóåòêîíñòè-
òóöèîííîå ïðàâîñóäèå, âîçíèêàþò òðåíèÿ ìåæäó âîçìîæ-
íîñòüþ çàïðîñà â ÅÑÏ×äî èñ÷åðïàíèÿ èíñòàíöèîííîãî ïî-
ðÿäêàâêîíñòèòóöèîííûéñóäèïðèíöèïîìñóáñèäèàðíîñòè,
êîòîðûéÿâëÿåòñÿíåîòúåìëåìîé÷àñòüþçàùèòûïðàâÅÑÏ×.
Ñëàáîñòüïðîÿâëÿåòñÿâòîì,÷òîðåøåíèåÅÑÏ×íåñâÿçàíîñ
îáñòîÿòåëüñòâàìèêîíêðåòíîãîäåëàèíåäîëæíîèìåòüîáÿ-
çàòåëüíîéñèëû.

Íàöèîíàëüíûåäîêëàäûèîáñóæäåíèÿçàïîñëåäíèåäâà
äíÿ ïîêàçàëè, â êàêîé ñòåïåíè îáðàùåíèå ê ïðåöåäåíòíîé
ïðàêòèêå ÅÑÏ×, äàæå çà ïðåäåëàìè îáúåêòèâíûõ è ñóáúåê-
òèâíûõãðàíèöçàêîííîéñèëûðåøåíèé,ñòàëîñàìîñîáîéðà-
çóìåþùèìñÿ.Ïî÷òèâîâñåõãîñóäàðñòâàõ-÷ëåíàõÅÊÏ×êîíñ-
òèòóöèîííîåïðàâîñóäèåïîëó÷àåòïîëîæèòåëüíûåèöåííûå
èìïóëüñûèçïðåöåäåíòíîéïðàêòèêèÅÑÏ×.Ïîòîìó÷òîïðå-
äåëû óñìîòðåíèÿ ãîñóäàðñòâ-÷ëåíîâ ñ ñàìîãî íà÷àëà ïðè-
íàäëåæàòêîñíîâàìïðåöåäåíòíîéïðàêòèêèÅÑÏ×èÿâëÿþò-
ñÿ íåîòúåìëåìîé ÷àñòüþ â ñèñòåìå èíäèâèäóàëüíûõ æàëîá
(Ãåíåðàëüíûé ïðîêóðîð Êðóç-Âèéÿëîí íàçûâàåò èõ ÷àñòüþ
"ÄÍÊñèñòåìûÅÊÏ×"), à ãîòîâíîñòü êîíñòèòóöèîííûõ ñóäîâ
âîñïðèíèìàòü ïðåöåäåíòíóþ ïðàêòèêó èç Ñòðàñáóðãà êàê
ïîääåðæêóïðèâûïîëíåíèèñîáñòâåííûõçàäà÷íåïðåêðàùà-
åòñÿ,÷òîñòàëî,íàïðèìåð,î÷åâèäíîèçäîêëàäîâãîñïîäèíà
ÁåêàèñóäüèÒðàéêîâñêîé.

Êðîìå òîãî, ñóäåáíàÿ ïðàêòèêà åâðîïåéñêèõ ñóäîâ êîñ-
âåííûì îáðàçîì ñïîñîáñòâóåò âçàèìíîìó âëèÿíèþ ìåæäó
êîíñòèòóöèîííûìèñóäàìè.Íàöèîíàëüíûåðåøåíèÿâñôåðå
äîêòðèíûïóáëè÷íîãîïðàâà,â÷àñòíîñòèïîçàùèòåîñíîâíûõ
ïðàâ,ñëóæàòîáðàçöîìäëÿðåøåíèéåâðîïåéñêèõñóäîâ.Åñ-
ëèýòèðåøåíèÿïðèíèìàþòñÿñóäåáíîéïðàêòèêîéåâðîïåéñ-
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ïðîöåññóàëüíûå è ìàòåðèàëüíûå òðåáîâàíèÿ ê âíåñåíèþ
èçìåíåíèéâÊîíñòèòóöèþ.Âñòàòüåðàñêðûâàþòñÿîáñòîÿ-
òåëüñòâà, êîòîðûå ñòàëè ïðè÷èíîé îáðàùåíèÿ Ñåéìà â
ÊîíñòèòóöèîííûéÑóä,àòàêæåàíàëèçèðóþòñÿòðåáîâàíèÿê
êîíñòèòóöèîííûìïîïðàâêàì.

I.ЧòîñïîñîáñòâîâàëîîáðàùåíèþÑåéмà

âÊîíñòèòóöèîííûéÑóä?

Â íà÷àëå 2014 ã. áûëà ñîçâàíà âíåî÷åðåäíàÿ ñåññèÿ
Ñåéìà,íàêîòîðîéäîëæíîáûëîáûòüïðîâåäåíîãîëîñîâà-
íèå ïî ïîâîäó äîïîëíåíèÿ ñòàòüè 74 Êîíñòèòóöèè íîâûì
ïîëîæåíèåì, ïðåäóñìàòðèâàþùèì, ÷òî ïðàâîâûå ïîñëåä-
ñòâèÿ äëÿ ëèöà, îòñòðàíåííîãî îò äîëæíîñòè â ïîðÿäêå
èìïè÷ìåíòà,óñòàíàâëèâàþòñÿêîíñòèòóöèîííûìçàêîíîì.Â
ñîîòâåòñòâèèñ÷àñòüþ3ñòàòüè148Êîíñòèòóöèèãîëîñîâà-
íèå ïî êîíñòèòóöèîííûì ïîïðàâêàì äîëæíî ïðîâîäèòüñÿ
äâàæäû, ìåæäó ãîëîñîâàíèÿìè äîëæåí äåëàòüñÿ íåìåíåå
÷åì òðåõìåñÿ÷íûé ïåðåðûâ, çà ïîïðàâêó â Êîíñòèòóöèþ
äîëæíî ïðîãîëîñîâàòü íå ìåíåå ÷åì 2/3 îò îáùåãî ÷èñëà
÷ëåíîâ Ñåéìà. Ïåðâîå ãîëîñîâàíèå ïî ïîâîäó ïîïðàâêè â
ñòàòüþ74Êîíñòèòóöèèñîñòîÿëîñü23îêòÿáðÿ2013ã.,òîãäà
çà êîíñòèòóöèîííóþ ïîïðàâêó ïðîãîëîñîâàë 101 ÷ëåí
Ñåéìà3, Ñåéìó îñòàëîñü òîëüêî ñäåëàòü ïîñëåäíèé øàã,
÷òîáûñòàòüÿ74Êîíñòèòóöèèáûëàäîïîëíåíàâûøåóêàçàí-
íûì ïîëîæåíèåì, îäíàêî ñîâåðøåííî íåîæèäàííî áûë
ïîñòàâëåí âîïðîñ: ìîæåò ëè âîîáùå Ñåéì âíîñèòü òàêóþ
êîíñòèòóöèîííóþ ïîïðàâêó, íå ïðîòèâîðå÷èò ëè Êîíñòè-
òóöèè ïðåäëàãàåìàÿ ïîïðàâêà â ñòàòüþ 74 Êîíñòèòóöèè?
Çäåñüñëåäîâàëîáûáîëååïîäðîáíîîáúÿñíèòüîáñòîÿòåëü-
ñòâà,ñòàâøèåïðè÷èíîéïîäãîòîâêèèîáñóæäåíèÿÑåéìîì
ïîïðàâêèâñòàòüþ74Êîíñòèòóöèè.Ýòîñâÿçàíîñðåøåíèåì
Ñåéìàîò6àïðåëÿ2004ã.4,êîòîðûìÏðåçèäåíòÐåñïóáëèêè
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Âèòàóòàñ Ñèíêÿвè÷þñ

Ïðîфåññîð Þðèäèчåñêîгî фàêуëüòåòà 
Уíèâåðñèòåòà èм. Ìèêîëàñà Ðîмåðèñà,
áûâшèé ñуäüÿ Кîíñòèòуцèîííîгî Суäà 

Ëèòîâñêîé Ðåñпуáëèêè

ÌîãóòëèïîïðàâêèêÊîíñòèòóöèè

ïðîòèâîðåчèòüñàмîéÊîíñòèòóöèè?

Вâåäåíèå

Â ÷àñòè 1 ñòàòüè 147 Êîíñòèòóöèè óñòàíîâëåíî, ÷òî
âíåñòèâÑåéì1 ïðåäëîæåíèåîòíîñèòåëüíîèçìåíåíèÿèëè
äîïîëíåíèÿÊîíñòèòóöèèèìååòïðàâîãðóïïà÷ëåíîâÑåéìà
÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà
èëèíåìåíåå300òûñÿ÷èçáèðàòåëåé.Íåñìîòðÿíàòî,÷òîâ
Êîíñòèòóöèþíàïðîòÿæåíèèååñðîêàäåéñòâèÿ2 íåñêîëüêî
ðàçâíîñèëèñüèçìåíåíèÿ,âíà÷àëå2014ãîäàâËèòâåâîç-
íèêëà þðèäè÷åñêàÿ ïîëåìèêà ïî ïîâîäó òîãî, ìîãóò ëè
êîìèòåòû, äðóãèå ñòðóêòóðíûå ïîäðàçäåëåíèÿ Ñåéìà ïðè
îáñóæäåíèèïðîåêòàêîíñòèòóöèîííîéïîïðàâêè,ïðåäñòàâ-
ëåííîãî èíèöèàòîðàìè ïîïðàâêè, ïî ñóùåñòâó èçìåíèòü
ñîäåðæàíèå êîíñòèòóöèîííîéïîïðàâêè, ðàçðàáîòàííîéåå
èíèöèàòîðàìè, ìîæåò ëè Ñåéì ïðèíÿòü òàêóþ êîíñòèòó-
öèîííóþ ïîïðàâêó, êîòîðàÿ ïî ñîäåðæàíèþ îòëè÷àåòñÿ îò
ïðåäëîæåííîé èíèöèàòîðàìè êîíñòèòóöèîííîé ïîïðàâêè?
ÑïîðïðèøëîñüðåøàòüÊîíñòèòóöèîííîìóÑóäó,êîòîðûéâ
ñâîåìÏîñòàíîâëåíèèîò24ÿíâàðÿ2014ã.ñôîðìóëèðîâàë

80

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·2(64)`14 Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ

1 Сейм – название парламента Литовской Республики.
2Конституция Литовской Республики была принята на референдуме 25

октября 1992 г. и вступила в силу 2 ноября 1992 г.

3Сейм Литовской Республики состоит из 141 члена Сейма.
4Valstybės žinios, 2004, № 75-2568.



ò.å.íå мîжåò êîгäà-ëèáî âпðåäü çàíèмàòü òàêèå уêàçàííûå

â Кîíñòèòуцèè äîëжíîñòè, íàчàëî èñпîëíåíèÿ êîòîðûх ñâÿ-

çàíî ñ пðèíåñåíèåм пðåäуñмîòðåííîé â Кîíñòèòуцèè пðè-

ñÿгè. Ðåàãèðóÿ íà ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà,
Ñåéì15èþëÿ2004ã.ïðèíÿëÇàêîíîâíåñåíèèèçìåíåíèéè
äîïîëíåíèé â Çàêîí î âûáîðàõ Ñåéìà7, â ñîîòâåòñòâèè ñ
êîòîðûì÷ëåíîìÑåéìàíå мîжåò èçáèðàòüñÿ ëèöî,êîòîðîå
Ñåéì â ïîðÿäêå èìïè÷ìåíòà îòñòðàíèë îò çàíèìàåìîé
äîëæíîñòè. 27 ñåíòÿáðÿ 2004 ã. Ð. Ïàêñàñ îáðàòèëñÿ â
Åâðîïåéñêèéñóäïîïðàâàì÷åëîâåêà(äàëååòàêæå–ÅÑÏ×),
óòâåðæäàÿ, ÷òî Ëèòâà íàðóøèëà åãî ïðàâî èçáèðàòüñÿ íà
ïîñò Ïðåçèäåíòà Ðåñïóáëèêè è â Ñåéì. 6 ÿíâàðÿ 2011 ã.
ÅÑÏ×âûíåñðåøåíèå8,âêîòîðîìêîíñòàòèðîâàë,÷òîçàïðåò
Ð. Ïàêñàñó êîгäà-ëèáî âпðåäü èçáèðàòüñÿ â пàðëàмåíò

íîñèò íåпðîпîðцèîíàëüíûé хàðàêòåð è÷òîââåäåíèåìòàêî-
ãî çàïðåòà Ëèòâà íàðóøèëà ñòàòüþ 3 Ïðîòîêîëà № 1 ê
Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä
(äàëåå òàêæå – Êîíâåíöèÿ). Ñîãëàñíî ÷àñòè 1 ñòàòüè 46
Êîíâåíöèè Âûñîêèå äîãîâàðèâàþùèåñÿ ñòîðîíû ýòîé
Êîíâåíöèè îáÿçàëèñü èñïîëíÿòü îêîí÷àòåëüíûå ðåøåíèÿ
ÅÑÏ× ïî äåëàì, â êîòîðûõ îíè ÿâëÿþòñÿ ñòîðîíàìè. Ïîä
íàäçîðîì Êîìèòåòà ìèíèñòðîâ ãîñóäàðñòâî-îòâåò÷èê
ìîæåòñâîáîäíîâûáèðàòüìåðû,ïðèïîìîùèêîòîðûõîíî
áóäåò âûïîëíÿòü ñâîå þðèäè÷åñêîå îáÿçàòåëüñòâî ïî
èñïîëíåíèþîêîí÷àòåëüíûõðåøåíèéÅÑÏ×â ñîîòâåòñòâèè
ñîñòàòüåé46Êîíâåíöèè9.ÂËèòâåíè ó êîãîíå âîçíèêàëî
ñîìíåíèé ïî ïîâîäó íåîáõîäèìîñòè èñïîëíÿòü ðåøåíèå
ÅÑÏ×.Äèñêóññèÿâîçíèêëàïîïîâîäó òîãî, êàêèìîáðàçîì
ñëåäóåòèñïîëíèòüðåøåíèåÅÑÏ×:äîñòàòî÷íîëèèçìåíèòü
Çàêîí î âûáîðàõ Ñåéìà èëè íåîáõîäèìî ìåíÿòü Êîíñòè-
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Ð.Ïàêñàñâïîðÿäêåèìïè÷ìåíòà5 áûëîòñòðàíåíîòäîëæíî-
ñòè Ïðåçèäåíòà Ðåñïóáëèêè çà ãðóáîå íàðóøåíèå
Êîíñòèòóöèè. Ïðè ðàçúÿñíåíèè ïîëîæåíèé Êîíñòèòóöèè,
ñâÿçàííûõ ñ ïðîöåäóðîé èìïè÷ìåíòà, Êîíñòèòóöèîííûé
ÑóäâñâîåìÏîñòàíîâëåíèèîò24ìàÿ2004ã.6 êîíñòàòèðî-
âàë,÷òî«îòñòðàíåíèåîòçàíèìàåìîéäîëæíîñòèâïîðÿäêå
èìïè÷ìåíòàÏðåçèäåíòàÐåñïóáëèêè,êàêèëþáîãîäðóãîãî
óêàçàííîãî â ñòàòüå 74 Êîíñòèòóöèè ëèöà, íàðóøèâøåãî
ïðèñÿãóèëèãðóáîíàðóøèâøåãîÊîíñòèòóöèþ,íåÿâëÿåòñÿ
ñàìîöåëüþ. Êîíñòèòóöèîííîå ïðåäíàçíà÷åíèå èíñòèòóòà
èìïè÷ìåíòà–ýòîíåòîëüêîîäíîðàçîâîåîòñòðàíåíèåòàêèõ
ëèö îò çàíèìàåìîé äîëæíîñòè. Êîíñòèòóöèîííîå ïðåäíà-
çíà÷åíèå èíñòèòóòà èìïè÷ìåíòà íàìíîãî øèðå – ëèшèòü

ëèц, гðуáî íàðушèâшèх Кîíñòèòуцèю èëè íàðушèâшèх пðè-

ñÿгу, âîçмîжíîñòè çàíèмàòü òàêèå пðåäуñмîòðåííûå â

Кîíñòèòуцèè äîëжíîñòè, íàчàëî èñпîëíåíèÿ êîòîðûх ñâÿçà-

íî ñ пðèíåñåíèåм уêàçàííîé â Кîíñòèòуцèè пðèñÿгè» [çäåñü
èäàëååâöèòàòàõêóðñèâàâòîðà–Â.Ñ.].Êîíñòèòóöèîííûé
Ñóä êîíñòàòèðîâàë è òîò ôàêò, ÷òî ñîãëàñíî Êîíñòèòóöèè
ëèöî, ãðóáî íàðóøèâøåå Êîíñòèòóöèþ èëè íàðóøèâøåå
ïðèñÿãó, ñîâåðøèâøåå ïðåñòóïëåíèå, êîòîðûì îäíîâðå-
ìåííî áûëà ãðóáî íàðóøåíà Êîíñòèòóöèÿ èëè íàðóøåíà
ïðèñÿãà,èïîýòîéïðè÷èíåâïîðÿäêåèìïè÷ìåíòàîòñòðà-
íåííîå îò äîëæíîñòè, íå мîжåò êîгäà-ëèáî âпðåäü èçáè-

ðàòüñÿ ÏðåçèäåíòîìÐåñïóáëèêè,÷ëåíîìÑåéìà,íåìîæåò
çàíèìàòü äîëæíîñòü ñóäüè Êîíñòèòóöèîííîãî Ñóäà, ñóäüè
ÂåðõîâíîãîÑóäà,ñóäüèÀïåëëÿöèîííîãîñóäà,ñóäüèäðóãèõ
ñóäîâ,÷ëåíàÏðàâèòåëüñòâà,ãîñóäàðñòâåííîãîêîíòðîëåðà,
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7Valstybės žinios, 2004, № 120-4430.
8 Case of Paksas v. Lithuania. No. 34932/04, Grand Chamber judgment,

Strasbourg, 6 January 2011.
9Решение коллегии Большой палаты Европейского суда по правам челове-

ка от 30 июня 2009 г. по делу Verein gegen Tierfabriken Schweiz (VgT) v.
Switzerland (no. 2). No. 32772/02. Grand Chamber judgment, Strasbourg, 30
June 2009. 

Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ

5Импичмент – это процедура impeach, в соответствии с которой Президент
Республики, члены Сейма, судьи Конституционного Суда, Верховного
Суда, Апелляционного суда могут быть отстранены от должности за гру-
бое нарушение Конституции, нарушение присяги или при выявлении
факта совершения преступления. Заключение относительно того, имело
ли место нарушение Конституции, нарушение присяги, выносит
Конституционный Суд, а решение об отстранении лица от должности
принимает Сейм, если за это голосует не менее 3/5 от общего числа чле-
нов Сейма. 

6Постановление Конституционного Суда от 24 мая 2004 г. Valstybės žinios,
2004, № 85-3094. 



ãè,àÑåéì22ìàðòà2012ã.ïðèíÿëçàêîí,ñîãëàñíîêîòîðîìó
òàêîåëèöîмîжåò èçáèðàòüñÿ ÷ëåíîìÑåéìà,åñëèñìîìåíòà
âûíåñåíèÿðåøåíèÿîåãîîòñòðàíåíèèîòçàíèìàåìîéäîëæ-
íîñòèâïîðÿäêåèìïè÷ìåíòàпðîшëî чåòûðå гîäà. Òàêàÿþðè-
äè÷åñêàÿ ñèòóàöèÿ ñëîæèëàñü ïîòîìó, ÷òî Ñåéì ïîëíîñòüþ
èãíîðèðîâàë ñôîðìóëèðîâàííóþ â ïîñòàíîâëåíèÿõ Êîíñòè-
òóöèîííîãî Ñóäà îôèöèàëüíóþ êîíñòèòóöèîííóþ äîêòðèíó,
çàêëþ÷àþùóþñÿ â òîì, ÷òî ïðåäñòàâëåííîå Êîíñòèòóöèîí-
íûì Ñóäîì ïîíèìàíèå ïîëîæåíèé Êîíñòèòóöèè îáÿçûâàåò
Ñåéì, Ïðàâèòåëüñòâî, Ïðåçèäåíòà Ðåñïóáëèêè, à òàêæå
ñóäû12 äàâàòü òàêîå òîëêîâàíèå Êîíñòèòóöèè, êîòîðîå íå
îòëè÷àåòñÿ îò åå òîëêîâàíèÿ, äàííîãî Êîíñòèòóöèîííûì
Ñóäîì13. Ïîëîæåíèÿ ïðèíÿòîãî Ñåéìîì 22 ìàðòà 2012 ã.
ÇàêîíàîâíåñåíèèèçìåíåíèéâÇàêîíîâûáîðàõÑåéìà,ïîç-
âîëÿþùèå ëèöó, îòñòðàíåííîìó îò äîëæíîñòè â ïîðÿäêå
èìïè÷ìåíòà, èçáèðàòüñÿ ÷ëåíîì Ñåéìà, åñëè ñ ìîìåíòà
îòñòðàíåíèÿîòäîëæíîñòèïðîøëî÷åòûðåãîäà,áûëèîáæà-
ëîâàíû â Êîíñòèòóöèîííûé Ñóä. 5 ñåíòÿáðÿ 2012 ã.
ÊîíñòèòóöèîííûéÑóäâûíåñïîñòàíîâëåíèå14,âêîòîðîìêîí-
ñòàòèðîâàë,÷òîïîëîæåíèåÇàêîíàîâûáîðàõÑåéìà,ñîãëàñ-
íî êîòîðîìó ëèöî, îòñòðàíåííîå â ïîðÿäêå èìïè÷ìåíòà îò
äîëæíîñòèçàãðóáîåíàðóøåíèåÊîíñòèòóöèèèëèçàíàðóøå-
íèåïðèñÿãè,âíîâüìîæåòáûòüèçáðàíî÷ëåíîìÑåéìà,åñëè
ñìîìåíòàåãîîòñòðàíåíèÿîòäîëæíîñòèпðîшëî íå мåíåå

чåòûðåх ëåò, пðîòèâîðåчèò Кîíñòèòуцèè. Òàêèì îáðàçîì,
Êîíñòèòóöèîííûé Ñóä åùå ðàç ïîäòâåðäèë ñâîþ ïðåäûäó-
ùóþäîêòðèíó,÷òîëèöî,âïîðÿäêåèìïè÷ìåíòàîòñòðàíåííîå
îòäîëæíîñòèçàãðóáîåíàðóøåíèåÊîíñòèòóöèèèëèçàíàðó-
øåíèåïðèñÿãè,íåìîæåòêîãäà-ëèáîâïðåäüèçáèðàòüñÿ÷ëå-
íîì Ñåéìà, Ïðåçèäåíòîì Ðåñïóáëèêè, íå ìîæåò çàíèìàòü
êàêèå-ëèáî äðóãèå äîëæíîñòè, íà÷àëî èñïîëíåíèÿ êîòîðûõ
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òóöèþ? Ìíåíèÿ þðèñòîâ ðàçäåëèëèñü: îäíè ñ÷èòàëè, ÷òî
ðåøåíèå ÅÑÏ× ìîæåò áûòü èñïîëíåíî ïóòåì âíåñåíèÿ
èçìåíåíèé â Çàêîí î âûáîðàõ Ñåéìà, äðóãèå óòâåðæäàëè,
÷òîäëÿýòîãîèçìåíèòüçàêîíûíåäîñòàòî÷íî–íåîáõîäèìî
âíåñòè ïîïðàâêè â Êîíñòèòóöèþ. Ðåàãèðóÿ íà âñå áîëåå
îáîñòðÿþùóþñÿ äèñêóññèþ ñðåäè þðèäè÷åñêîé îáùå-
ñòâåííîñòè,ÊîíñòèòóöèîííûéÑóä10ÿíâàðÿ2011ã.ñäåëàë
ñïåöèàëüíîå çàÿâëåíèå, â êîòîðîì îòìåòèë, ÷òî «äëÿ îñó-
ùåñòâëåíèÿâûøåóïîìÿíóòîãîðåøåíèÿÅâðîïåéñêîãîñóäà
ïîïðàâàì÷åëîâåêà–ñîçäàíèÿþðèäè÷åñêèõïðåäïîñûëîê
äëÿ ëèöà, îòñòðàíåííîãî îò äîëæíîñòè â ïîðÿäêå èìïè÷-
ìåíòà, âûäâèæåíèÿ ÷åðåç îïðåäåëåííîå âðåìÿ ñâîåé
êàíäèäàòóðû íà âûáîðàõÑåéìà, çàíÿòèÿ äîëæíîñòè ÷ëåíà
ïàðëàìåíòàèóñòðàíåíèÿòàêèìîáðàçîìíåñîâìåñòèìîñòè
ìåæäóÊîíñòèòóöèåéËèòîâñêîéÐåñïóáëèêèèÊîíâåíöèåéî
çàùèòåïðàâ÷åëîâåêàèîñíîâíûõñâîáîääîëжíû âíîñèòü-

ñÿ ñîîòâåòñòâуюùèå пîпðàâêè â Кîíñòèòуцèю Ëèòîâñêîé

Ðåñпуáëèêè»10. Íåñìîòðÿíàòî,÷òîïîçèöèÿÊîíñòèòóöèîí-
íîãîÑóäàáûëàâåñüìàÿñíîé–íåîáõîäèìîâíåñòèïîïðàâ-
êèâÊîíñòèòóöèþ,Ñåéìðåøèëíåîáðàùàòüíàíååâíèìà-
íèÿ è âûáðàòü äðóãîé ïóòü: 22 ìàðòà 2012 ã. Ñåéì âíåñ
èçìåíåíèå â ÷àñòü 5 ñòàòüè 2 Çàêîíà î âûáîðàõ Ñåéìà è
ïîñòàíîâèë,÷òî«÷ëåíîìÑåéìàíå мîжåò èçáèðàòüñÿ ëèöî,
êîòîðîåÑåéìâïîðÿäêåèìïè÷ìåíòàîòñòðàíèëîòçàíèìàå-
ìîé äîëæíîñòè èëè ëèøèë ìàíäàòà ÷ëåíà Ñåéìà, åñëè ñî
äíÿâñòóïëåíèÿâñèëóðåøåíèÿîáîòñòðàíåíèèîòçàíèìàå-
ìîéäîëæíîñòèèëèëèøåíèèìàíäàòà÷ëåíàÑåéìàíå пðî-

шëî чåòûðå гîäà»11. Òàêèì îáðàçîì, ñëîæèëàñü âåñüìà
çàòðóäíèòåëüíàÿ ñ þðèäè÷åñêîé òî÷êè çðåíèÿ ñèòóàöèÿ: â
Ïîñòàíîâëåíèèîò25ìàÿ2004ã.ÊîíñòèòóöèîííûéÑóäêîí-
ñòàòèðîâàë, ÷òî â Êîíñòèòóöèè óñòàíîâëåí çàпðåò êîгäà-

ëèáî âпðåäü èçáèðàòü ÷ëåíîì Ñåéìà ëèöî, îòñòðàíåííîå
Ñåéìîì â ïîðÿäêå èìïè÷ìåíòà îò çàíèìàåìîé äîëæíîñòè
çàãðóáîåíàðóøåíèåÊîíñòèòóöèèèëèçàíàðóøåíèåïðèñÿ-
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12Постановление Конституционного Суда от 28 марта 2006 г. Valstybės
žinios, 2006, № 36-1292.

13 Постановление Конституционного Суда от 22 декабря 2011 г. Valstybės
žinios, 2011, №160-7591.

14 Постановление Конституционного Суда от 5 сентября 2012 г. Valstybės
žinios, 2012, № 108-5472. 

10<http://www.lrkt.lt/Pranešimai/txt-2011/L20110110c.htm>.
11Valstybės žinios, 2012, № 42-2042.
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äóñìîòðåíî, ÷òî ëèöî, îòñòðàíåííîå Ñåéìîì â ïîðÿäêå
èìïè÷ìåíòàîòäîëæíîñòèçàãðóáîåíàðóøåíèåÊîíñòèòóöèè
èëèçàíàðóøåíèåïðèñÿãè,ìîæåòèçáèðàòüñÿÏðåçèäåíòîì
Ðåñïóáëèêè,÷ëåíîìÑåéìà,åñëèñìîìåíòàåãîîòñòðàíåíèÿ
îòäîëæíîñòèïðîøëî8ëåò.Ïîñëåòîãî,êàêÑåéìñîáðàëñÿ
íà ñåññèþ, âûÿñíèëîñü, ÷òî çíà÷èòåëüíàÿ ÷àñòü ÷ëåíîâ
Ñåéìàíåíàìåðåíàãîëîñîâàòüçàïðåäëàãàåìóþïîïðàâêóâ
ñòàòüþ 74Êîíñòèòóöèèè÷òîìîæåòíåõâàòèòüãîëîñîâ÷ëå-
íîâÑåéìàäëÿååïðèíÿòèÿ,ïîýòîìóýòîòâîïðîñáûëèñêëþ-
÷åíèçïîâåñòêèïëåíàðíîãîçàñåäàíèÿÑåéìà.Áûëàèäðóãàÿ
ïðè÷èíà, çàñòàâèâøàÿ îòëîæèòü âòîðîå ãîëîñîâàíèå ïî
ïîïðàâêå â ñòàòüþ 74 Êîíñòèòóöèè: àâòîðèòåòíûå þðèñòû
ïóáëè÷íîâûñêàçàëèñâîèñîìíåíèÿîòíîñèòåëüíîòîãî,áûë
ëèñîáëþäåíÑåéìîìïðèïåðâîìãîëîñîâàíèèçàóêàçàííóþ
ïîïðàâêó â ñòàòüþ 74 Êîíñòèòóöèè óñòàíîâëåííûé â
ÊîíñòèòóöèèïîðÿäîêèçìåíåíèÿÊîíñòèòóöèè,íåáûëëèîí
íàðóøåí.

Ñîãëàñíî÷àñòè1ñòàòüè147ÊîíñòèòóöèèâíåñòèâÑåéì
ïðåäëîæåíèå îòíîñèòåëüíî èçìåíåíèÿ èëè äîïîëíåíèÿ
Êîíñòèòóöèè èìååò ïðàâî ãðóïïà ÷ëåíîâ Ñåéìà ÷èñëåí-
íîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàèëèíå
ìåíåå 300 òûñÿ÷ èçáèðàòåëåé. Òàêèì îáðàçîì, â Êîíñòè-
òóöèèóêàçàíûäâàñóáúåêòà,êîòîðûåèìåþòïðàâîèíèöèè-
ðîâàòüïîïðàâêèâ Êîíñòèòóöèþ èïðåäñòàâëÿòüèõÑåéìó.Â
Êîíñòèòóöèè íå ïðåäóñìîòðåíà âîçìîæíîñòü âíåñåíèÿ â
Ñåéì êîíñòèòóöèîííûõ ïîïðàâîê êàêèìè-ëèáî äðóãèìè
ñóáúåêòàìè.Ñîìíåíèåïîïîâîäó òîãî,íåïðîòèâîðå÷èòëè
Êîíñòèòóöèèïîïðàâêàâ ñòàòüþ 74Êîíñòèòóöèè,çàêîòîðóþ
Ñåéì óæå îäíàæäû ïðîãîëîñîâàë, âîçíèêëî ïîòîìó, ÷òî
Êîìèòåò Ñåéìà ïî âîïðîñàì ïðàâà è ïðàâîïîðÿäêà ïðè
îáñóæäåíèè ïðîåêòà êîíñòèòóöèîííîé ïîïðàâêè, ïîäãîòîâ-
ëåííîéãðóïïîé÷ëåíîâÑåéìàâñîñòàâå1/4îòîáùåãî÷èñëà
÷ëåíîâÑåéìà(ãðóïïà÷ëåíîâÑåéìàâñîñòàâå1/4îòîáùåãî
÷èñëà÷ëåíîâÑåéìàïðåäëàãàëàìåíÿòüíåñòàòüþ74,àäðó-
ãèåñòàòüèÊîíñòèòóöèè),ïîñóùåñòâóèçìåíèëñîäåðæàíèå
êîíñòèòóöèîííîéïîïðàâêè,ïîäãîòîâëåííîéååèíèöèàòîðà-

87

ñâÿçàíî ñ ïðèíåñåíèåì ïðåäóñìîòðåííîé â Êîíñòèòóöèè
ïðèñÿãè. Êîíñòèòóöèîííûé Ñóä ïîä÷åðêíóë, ÷òî ðåøåíèå
ÅÑÏ× ñàìî ïî ñåáå íå ìîæåò ÿâëÿòüñÿ êîíñòèòóöèîííîé
îñíîâîé äëÿ ðåèíòåðïðåòàöèè (êîððåêöèè) îôèöèàëüíîé
êîíñòèòóöèîííîé äîêòðèíû, ÷òî èç ïðèíöèïà âåðõîâåíñòâà
Êîíñòèòóöèè âûòåêàåò, ÷òîåäèíñòâåííûé ñпîñîá уñòðàíèòü

íåñîâмåñòèмîñòü мåжäу Кîíñòèòуцèåé è Еâðîпåéñêîé êîí-

âåíцèåé î çàùèòå пðàâ чåëîâåêà è îñíîâíûх ñâîáîä – âíåñòè

ñîîòâåòñòâуюùèå пîпðàâêè â Кîíñòèòуцèю. Ïîñëå òîãî, êàê
Êîíñòèòóöèîííûé Ñóä âûíåñ äàííîå ïîñòàíîâëåíèå, ñòàëî
î÷åâèäíî,÷òîïîïðàâêèâ Êîíñòèòóöèþ ÿâëÿþòñÿíåèçáåæíû-
ìè,ïîñêîëüêóäðóãîãîñïîñîáàèñïîëíèòüðåøåíèåÅÑÏ×ïî
äåëó«ÏàêñàñïðîòèâËèòâû»íåò.

Â êîíöå 2013 ãîäà Ñåéì âçÿëñÿ çà ñîîòâåòñòâóþùèå
ïîïðàâêèêÊîíñòèòóöèè.Âûøåóæåîòìå÷àëîñü,÷òîïåðâîå
ãîëîñîâàíèåïîïîâîäóäîïîëíåíèÿñòàòüè74Êîíñòèòóöèè
íîâûì ïîëîæåíèåì, ïðåäóñìàòðèâàþùèì, ÷òî ïðàâîâûå
ïîñëåäñòâèÿ äëÿ ëèöà, îòñòðàíåííîãî îò äîëæíîñòè â
ïîðÿäêå èìïè÷ìåíòà, óñòàíàâëèâàþòñÿ êîíñòèòóöèîííûì
çàêîíîì,ñîñòîÿëîñüâÑåéìå23îêòÿáðÿ2013ã.,àâÿíâàðå
2014 ã. áûëà ñîçâàíà âíåî÷åðåäíàÿ ñåññèÿ Ñåéìà, â õîäå
êîòîðîé ïëàíèðîâàëîñü ïðîâåñòè âòîðîå ãîëîñîâàíèå ïî
ïîâîäó óêàçàííîé ïîïðàâêè â ñòàòüþ 74 Êîíñòèòóöèè.
Îäíîâðåìåííîïëàíèðîâàëîñüïðîãîëîñîâàòüèçàñîîòâåò-
ñòâóþùèé êîíñòèòóöèîííûé çàêîí15, â êîòîðîì áûëî ïðå-
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15Предусмотренные в Конституции Литовской Республики так называемые
«списочные» конституционные законы имеют более низкую юридичес-
кую силу, чем Конституция, однако они имеют более высокую юридичес-
кую силу по сравнению с обычными (ординарными) законами.
Конституционные законы принимаются, если за них проголосовало более
половины от общего числа членов Сейма, а изменения в них вносятся
большинством не менее 3/5 голосов от общего числа членов Сейма.
Изменения в Конституцию могут быть внесены путем проведения всена-
родного референдума или принятия Сеймом закона об изменении поло-
жений Конституции: конституционная поправка считается принятой, если
за нее проголосовало не менее чем 2/3 от общего числа членов Сейма.
Голосование по конституционной поправке должно проводиться дважды,
а интервал между первым и вторым голосованием должен составлять не
менее трех месяцев. При каждом голосовании должен быть принят иден-
тичный текст конституционной поправки. Поправка к Конституции всту-
пает в силу не раньше чем через месяц с момента ее принятия.
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øåéþðèäè÷åñêîéñèëû,äëÿîáåñïå÷åíèÿòîãî,÷òîíåáóäóò
îïðîâåðãíóòûêîíñòèòóöèîííûåíîðìûèïðèíöèïû,áóêâàè
äóõÊîíñòèòóöèè,íåáóäåòîòêëîíåíèéîòñîîòâåòñòâóþùèõ
ïîëîæåíèé Êîíñòèòóöèè è ñìûñëà êîíñòèòóöèîííîãî ðåãó-
ëèðîâàíèÿâöåëîì,è÷òîâæèçíèáóäóòñîáëþäàòüñÿòåöåí-
íîñòè, êîòîðûå çàêðåïëåíû â Êîíñòèòóöèè è íà êîòîðûõ
îñíîâàíàïðèíÿòàÿÍàðîäîìÊîíñòèòóöèÿ18.Êîíñòèòóöèÿíå
ìîæåòèñòîëêîâûâàòüñÿñîïîðîéíàçàêîíûèäðóãèåïðàâî-
âûåàêòû,ïîñêîëüêóýòîîçíà÷àëîáûîòðèöàíèåâåðõîâåí-
ñòâàÊîíñòèòóöèèâïðàâîâîéñèñòåìå19.

Ñòàáèëüíîñòü Êîíñòèòóöèè ïðåäñòàâëÿåò ñîáîé áîëü-
øóþöåííîñòü, ïîñêîëüêó ñòàáèëüíàÿÊîíñòèòóöèÿ ñîçäàåò
ïðåäïîñûëêèäëÿïîñëåäîâàòåëüíîãîðàçâèòèÿîáùåñòâàè
ãîñóäàðñòâà.Ñòàáèëüíîñòü Êîíñòèòóöèè ÿâëÿåòñÿ ãëàâíûì
óñëîâèåì îáåñïå÷åíèÿ ïðååìñòâåííîñòè (ïðåäñêàçóåìî-
ñòè) ïîëèòè÷åñêîé ðåàëüíîñòè, à âìåñòå ñ òåì – ïðå-
åìñòâåííîñòèèïðåäñêàçóåìîñòè(ïðîãíîçèðóåìîñòè)ýêî-
íîìè÷åñêîé, ñîöèàëüíîé, íðàâñòâåííîé ðåàëüíîñòè.
Êîíñòèòóöèÿ,êàêÿäðîâñåéïðàâîâîéñèñòåìû,òîæåìîæåò
âûïîëíÿòüîòâåäåííûååéôóíêöèèòîëüêîòîãäà,êîãäàîíà
ÿâëÿåòñÿñòàáèëüíîé.Êîíñòèòóöèÿíåïîäëåæèòèçìåíåíèþ,
ïîêà åå ïîëîæåíèÿìîãóò áûòü èñòîëêîâàíûè òàêèìîáðà-
çîìïðèñïîñîáëåíûêíîâûìïîòðåáíîñòÿìîáùåñòâà.

Â ðàññìàòðèâàåìîì íàìè ñëó÷àå èçìåíåíèå Êîíñòè-
òóöèè ÿâëÿåòñÿ íåèçáåæíûì, ïîñêîëüêó, êàê óæå îòìå÷à-
ëîñü, ýòî ÿâëÿåòñÿ åäèíñòâåííûì ñïîñîáîì èñïîëíèòü
ðåøåíèåÅÑÏ×ïîäåëó«ÏàêñàñïðîòèâËèòâû».Íåòîëüêîâ
äàííîì, íî è âî âñåõ äðóãèõ ñëó÷àÿõ ïîïðàâêè â Êîíñòè-
òóöèþäîëæíûâíîñèòüñÿññîáëþäåíèåìóñòàíîâëåííîãîâ
Êîíñòèòóöèè ïîðÿäêà. Íàðóøåíèå ïðåäóñìîòðåííîãî â
Êîíñòèòóöèè ïîðÿäêà èçìåíåíèÿ Êîíñòèòóöèè ñòàëî áû
îñíîâàíèåìäëÿïðèçíàíèÿêîíñòèòóöèîííîéïîïðàâêèïðî-
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ìè,èïðåäñòàâèëÑåéìóäëÿïðèíÿòèÿñîâåðøåííîäðóãóþ
êîíñòèòóöèîííóþïîïðàâêó,÷åìòà,êîòîðàÿáûëàïðåäëîæå-
íàãðóïïîé÷ëåíîâÑåéìàâñîñòàâå1/4îòîáùåãî÷èñëà÷ëå-
íîâÑåéìà.Ìîãóò ëè êîìèòåòû è äðóãèå ñòðóêòóðíûå ïîä-
ðàçäåëåíèÿÑåéìà,êîòîðûåñîãëàñíîÑòàòóòóÑåéìàäîëæ-
íûðàññìàòðèâàòüïðîåêòêîíñòèòóöèîííîéïîïðàâêè,ïðåä-
ñòàâëåííûé åå èíèöèàòîðàìè, îáëàäàòü ïîëíîìî÷èÿìè íà
èçìåíåíèå ñîäåðæàíèÿ êîíñòèòóöèîííîéïîïðàâêè, ïîäãî-
òîâëåííîéååèíèöèàòîðàìè,ïîñóùåñòâó,íåïðîòèâîðå÷èò
ëèýòîÊîíñòèòóöèè?Âýòîìçàêëþ÷àëîñüñóùåñòâîñïîðà.

Êîíñòèòóöèÿÿâëÿåòñÿöåëîñòíûìàêòîì(÷àñòü1ñòàòüè
6Êîíñòèòóöèè).ÊîíñòèòóöèîííûéÑóäâñâîèõïîñòàíîâëå-
íèÿõ íå ðàç êîíñòàòèðîâàë, ÷òî öåëîñòíîñòü Êîíñòèòóöèè
îçíà÷àåòinter alia òî,÷òîâñåïîëîæåíèÿÊîíñòèòóöèèñâÿçà-
íûìåæäóñîáîéíåòîëüêîôîðìàëüíî,ïîñòðóêòóðåèçëîæå-
íèÿêîíñòèòóöèîííûõíîðì,íîèïîèõñîäåðæàíèþ,÷òîïðè
òîëêîâàíèè ñîäåðæàíèÿ êîíêðåòíîãî ïîëîæåíèÿ Êîíñòèòó-
öèè16 â áîëüøèíñòâå ñëó÷àåâ åãî íåâîçìîæíî òîëêîâàòü
îòäåëüíî îò äðóãèõ ïîëîæåíèé Êîíñòèòóöèè. Öåëîñòíîñòü
Êîíñòèòóöèè îáÿçûâàåò ïðè åå èíòåðïðåòàöèè óñòàíîâèòü
òàêîåðàâíîâåñèåìåæäóöåííîñòÿìè,êîòîðîåíåèñêàæàëî
áû ñîäåðæàíèå íè îäíîé öåííîñòè, îõðàíÿåìîé êîíñòèòó-
öèîííûìèíîðìàìè17.ÊîíñòèòóöèîííûéÑóäòàêæåïîä÷åð-
êèâàåò,÷òîïðèòîëêîâàíèèÊîíñòèòóöèèíåëüçÿîãðàíè÷èòü-
ñÿòîëüêîëèíãâèñòè÷åñêèì(äîñëîâíûì)ååòîëêîâàíèåì,à
ñëåäóåò ïðèìåíÿòü ðàçëè÷íûå ìåòîäû òîëêîâàíèÿ ïðàâà:
ëèíãâèñòè÷åñêèé (äîñëîâíûé), ñèñòåìíûé, îáùèõ ïðèíöè-
ïîâ ïðàâà, ëîãè÷åñêèé, òåëåîëîãè÷åñêèé, íàìåðåíèé çàêî-
íîäàòåëÿ, ïðåöåäåíòíûé, èñòîðè÷åñêèé, ñðàâíèòåëüíûé è
äð. Òîëüêî òàê – ïóòåì âñåñòîðîííåãî òîëêîâàíèÿ Êîíñ-
òèòóöèè–ñîçäàþòñÿïðåäïîñûëêèäëÿðåàëèçàöèèíàçíà÷å-
íèÿ Êîíñòèòóöèè êàê îáùåñòâåííîãî äîãîâîðà è àêòà âûñ-
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17 Месонис Г. Методологические основы интерпретации Конституции.
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ñîîòâåòñòâîâàëî âñåìôîðìàëüíûì òðåáîâàíèÿì, ïîýòîìó
ÊîíñòèòóöèîííûéÑóäïðèíÿëõîäàòàéñòâîêðàññìîòðåíèþ,
õîòÿ áûëî î÷åâèäíî, ÷òî îáðàùåíèå Ñåéìà â Êîíñòè-
òóöèîííûéÑóäÿâëÿåòñÿôèêòèâíûì,ïîñêîëüêóÑåéìèíòå-
ðåñîâàëî íå òî, ñîîòâåòñòâóåò ëè Êîíñòèòóöèè ÷àñòü 2
ñòàòüè 125 Êîíñòèòóöèè, à òî, ìîæåò ëè Ñåéì ïðîäîëæèòü
îáñóæäåíèåèïðèíÿòèåïðîåêòàÇàêîíàîâíåñåíèèèçìåíå-
íèéâñòàòüþ74Êîíñòèòóöèè,ïîçâîëÿþùåãîëèöó,îòñòðà-
íåííîìó â ïîðÿäêå èìïè÷ìåíòà îò äîëæíîñòè, âíîâü áûòü
èçáðàííûìíàïîñòÏðåçèäåíòàÐåñïóáëèêè,âÑåéì,àòàêæå
áûòüíàçíà÷åííûìíàäîëæíîñòè,íà÷àëîèñïîëíåíèÿêîòî-
ðûõ ñâÿçàíî ñ ïðèíåñåíèåì ïðåäóñìîòðåííîé â Êîíñòèòó-
öèè ïðèñÿãè.Ñåéì, îáðàùàÿñü â ÊîíñòèòóöèîííûéÑóä ïî
ïîâîäó ñîîòâåòñòâèÿ Êîíñòèòóöèè ÷àñòè 2 ñòàòüè 125
Êîíñòèòóöèè,äåéñòâóþùåéóæåáîëååøåñòèëåò,íàäåÿëñÿ,
÷òî Êîíñòèòóöèîííûé Ñóä íå îñìåëèòñÿ ïðèçíàòü çàêîí,
êîòîðûì áûëà âíåñåíà ïîïðàâêà â ÷àñòü 2 ñòàòüè 125
Êîíñòèòóöèè,ïðîòèâîðå÷àùèìÊîíñòèòóöèèïîïîðÿäêóåãî
ïðèíÿòèÿ. Èíûìè ñëîâàìè, îæèäàëîñü, ÷òî Êîíñòèòóöè-
îííûé Ñóä ñîãëàñèòñÿ ñ òî÷êîé çðåíèÿ ïîëèòèêîâ, ÷òî
ÊîìèòåòÑåéìàïîâîïðîñàìïðàâàèïðàâîïîðÿäêàèëèäðó-
ãèå ñòðóêòóðíûå ïîäðàçäåëåíèÿ Ñåéìà ïðè îáñóæäåíèè
ïðîåêòàïîïðàâêèêÊîíñòèòóöèè,ïðåäñòàâëåííîãîãðóïïîé
÷ëåíîâÑåéìàâñîñòàâå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà,
èìåþò ïîëíîìî÷èÿ ïî ñóùåñòâó èçìåíèòü òåêñò êîíñòèòó-
öèîííîé ïîïðàâêè, ïîäãîòîâëåííîé åå èíèöèàòîðàìè. Â
òàêîìñëó÷àåÑåéììîãáûâòîðîéðàçãîëîñîâàòüïîïîâîäó
ïîïðàâêèêñòàòüå74Êîíñòèòóöèè,êîòîðàÿ,êàêóæåîòìå÷à-
ëîñü,ïîçâîëèëàáûëèöó,îòñòðàíåííîìóâïîðÿäêåèìïè÷-
ìåíòà îò äîëæíîñòè, âíîâü áûòü èçáðàííûì íà ïîñò
ÏðåçèäåíòàÐåñïóáëèêè,âÑåéì,àòàêæåáûòüíàçíà÷åííûì
íàäîëæíîñòè,íà÷àëîèñïîëíåíèÿêîòîðûõñâÿçàíîñïðèíå-
ñåíèåì ïðåäóñìîòðåííîé â Êîíñòèòóöèè ïðèñÿãè. Îæè-
äàíèÿÑåéìà,÷òîÊîíñòèòóöèîííûéÑóäíåîñìåëèòñÿïðè-
çíàòü çàêîí, êîòîðûì áûëà âíåñåíà ïîïðàâêà â ÷àñòü 2
ñòàòüè 125 Êîíñòèòóöèè, ïðîòèâîðå÷àùèì Êîíñòèòóöèè ïî
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òèâîðå÷àùåéÊîíñòèòóöèè.Êàêóæåîòìå÷àëîñü,ïðèîáñóæ-
äåíèèÑåéìîìïðîåêòà ïîïðàâêè â ñòàòüþ 74Êîíñòèòóöèè
âîçíèêëî ñîìíåíèå ïî ïîâîäó òîãî, íå ïðîòèâîðå÷èò ëè
ïîïðàâêà â ñòàòüþ 74 Êîíñòèòóöèè, çà êîòîðóþ Ñåéì óæå
îäíàæäû ïðîãîëîñîâàë, Êîíñòèòóöèè, ïîñêîëüêó Êîìèòåò
Ñåéìàïîâîïðîñàìïðàâàèïðàâîïîðÿäêàïðèîáñóæäåíèè
ïðîåêòà ïîäãîòîâëåííîé ãðóïïîé ÷ëåíîâ Ñåéìà â ñîñòàâå
1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàïîïðàâêèêÊîíñòèòóöèè
ïîñóùåñòâóèçìåíèëñîäåðæàíèåêîíñòèòóöèîííîéïîïðàâ-
êè,ïîäãîòîâëåííîéååèíèöèàòîðàìè,èïðåäñòàâèëÑåéìó
äëÿïðèíÿòèÿñîâåðøåííîäðóãóþêîíñòèòóöèîííóþïîïðàâ-
êó,÷åìòà,êîòîðàÿáûëàïðåäëîæåíàãðóïïîé÷ëåíîâÑåéìà
âñîñòàâå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà.Ðàçâåÿòüäàí-
íîåñîìíåíèåìîãòîëüêîÊîíñòèòóöèîííûéÑóä.

Ñåéì âûáðàë äîâîëüíî èíòåðåñíûé ñïîñîá ïðîâåðêè
îáîñíîâàííîñòèòàêîãîñîìíåíèÿ:7íîÿáðÿ2013ã.îíîáðà-
òèëñÿ â Êîíñòèòóöèîííûé Ñóä ñ ïðîñüáîé îïðåäåëèòü, íå
ïðîòèâîðå÷èòëèÊîíñòèòóöèèâíåñåííàÿÑåéìîì25àïðåëÿ
2006ã.ïîïðàâêàê÷àñòè2ñòàòüè125Êîíñòèòóöèè,óñòàíàâ-
ëèâàþùàÿïðàâîâîéñòàòóñÁàíêàËèòâû?!Ïîïðàâêàê÷àñòè
2ñòàòüè125Êîíñòèòóöèèáûëàâûáðàíàïîòîìó,÷òîïðèåå
ðàçðàáîòêå è ïðèíÿòèè ñëîæèëàñü àíàëîãè÷íàÿ ñèòóàöèÿ:
Êîìèòåò Ñåéìà ïî âîïðîñàì ïðàâà è ïðàâîïîðÿäêà ïðè
îáñóæäåíèè ïðîåêòà ïîïðàâêè ê ÷àñòè 2 ñòàòüè 125
Êîíñòèòóöèè, ïðåäñòàâëåííîãî Ñåéìó ãðóïïîé ÷ëåíîâ
Ñåéìà â ñîñòàâå 1/4 îò îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà, ïî
ñóùåñòâó èçìåíèë òåêñò ïîïðàâêè ê ÷àñòè 2 ñòàòüè 125
Êîíñòèòóöèè è ïðåäñòàâèë Ñåéìó ñâîé òåêñò. Òîãäà Ñåéì
ãîëîñîâàë íå çà ïðîåêò ïîïðàâêè ê ÷àñòè 2 ñòàòüè 125
Êîíñòèòóöèè,ïðåäëîæåííûéãðóïïîé÷ëåíîâÑåéìàâñîñòà-
âå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà,àçàïîäãîòîâëåííóþ
Êîìèòåòîì Ñåéìà ïî âîïðîñàì ïðàâà è ïðàâîïîðÿäêà
ïîïðàâêó â ÷àñòü 2 ñòàòüè 125 Êîíñòèòóöèè. Îáðàùåíèå
Ñåéìà â ÊîíñòèòóöèîííûéÑóä ñ ïðîñüáîé îïðåäåëèòü, íå
ïðîòèâîðå÷èò ëè Êîíñòèòóöèè ïðèíÿòûé 25 àïðåëÿ 2006 ã.
Çàêîí î âíåñåíèè èçìåíåíèé â ñòàòüþ 125 Êîíñòèòóöèè,
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äðóãèì åå ïîëîæåíèÿì. Ñàìà ïðèðîäà Êîíñòèòóöèè, êàê
àêòà âûñøåé þðèäè÷åñêîé ñèëû, èäåÿ êîíñòèòóöèîííîñòè
ïðåäïîëàãàåò,÷òîâÊîíñòèòóöèèíåòèíåìîæåòáûòüïðî-
áåëîâ èëè âíóòðåííèõ ïðîòèâîðå÷èé (Ïîñòàíîâëåíèÿ
ÊîíñòèòóöèîííîãîÑóäàîò25ìàÿ2004ã.,13äåêàáðÿ2004
ã.,28ìàðòà2006ã.,24ÿíâàðÿ2014ã.).Ïîñðåäñòâîìâíåñå-
íèÿ êîíñòèòóöèîííûõ ïîïðàâîê íåëüçÿ ïðîòèâîïîñòàâëÿòü
äðóã äðóãó ïîëîæåíèÿ Êîíñòèòóöèè, çàêðåïëåííûå â íèõ
öåííîñòè, inter alia íåëüçÿ ïðîòèâîïîñòàâëÿòü ïðàâîâîå
ðåãóëèðîâàíèå, óñòàíîâëåííîå â ãëàâàõ è ñòàòüÿõ
Êîíñòèòóöèè, êîíñòèòóöèîííî-ïðàâîâîìó ðåãóëèðîâàíèþ,
óñòàíîâëåííîìó â ñîñòàâíûõ ÷àñòÿõ Êîíñòèòóöèè. Êîíñòè-
òóöèîííîé ïîïðàâêîé íå ìîæåò áûòü ñîçäàíî òàêîå íîâîå
êîíñòèòóöèîííî-ïðàâîâîå ðåãóëèðîâàíèå, ïðè êîòîðîì
îäíî êîíñòèòóöèîííîå ïîëîæåíèå îïðîâåðãàëî áû äðóãîå
èëè ïðîòèâîðå÷èëîáûåìóè òîëêîâàòü ýòè ïîëîæåíèÿ êàê
âçàèìíîñî÷åòàþùèåñÿáûëîáûíåâîçìîæíî.Òàêèìîáðà-
çîì,â÷àñòè1ñòàòüè6Êîíñòèòóöèèçàëîæåíèìïåðàòèâ,чòî

пîпðàâêàмè â Кîíñòèòуцèю íå мîжåò áûòü íàðушåíà ñîгëà-

ñîâàííîñòü пîëîжåíèé Кîíñòèòуцèè, çàêðåпëåííûх â íåé

цåííîñòåé21.

Êîíñòèòóöèîííûé Ñóä â ñâîåì Ïîñòàíîâëåíèè îò 24
ÿíâàðÿ2014ã.êîíñòàòèðîâàë,÷òîèìïåðàòèâñîãëàñîâàííîñ-
òè ïîëîæåíèé Êîíñòèòóöèè пðåäпîëàгàåò мàòåðèàëüíûå è

пðîцåññуàëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé â

Êîíñòèòóöèþ22.ÏîëîæåíèåïîñòàíîâëåíèÿÊîíñòèòóöèîííî-
ãîÑóäàîòîì,÷òîâÊîíñòèòóöèèïðåäóñìîòðåíûпðîцåññу-

àëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé â Кîíñòèòу-

цèю,îñíîâàíîíàòîì,÷òîâÊîíñòèòóöèèçàêðåïëåíïîðÿäîê
ååèçìåíåíèÿ, êîòîðûéíåîáõîäèìîñîáëþäàòüïðèâíåñå-
íèè êîíñòèòóöèîííûõ ïîïðàâîê. Â íàó÷íî-þðèäè÷åñêîé
ëèòåðàòóðå èìååòñÿ âñåîáùàÿ äîãîâîðåííîñòü, ÷òî íåñî-
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ïîðÿäêó åãî ïðèíÿòèÿ, íå îïðàâäàëèñü. Êîíñòèòóöèîííûé
ÑóäâñâîåìÏîñòàíîâëåíèèîò24ÿíâàðÿ2014ã.êîíñòàòè-
ðîâàë,÷òîïðèíÿòûéÑåéìîì25àïðåëÿ2006ã.Çàêîíîâíå-
ñåíèèèçìåíåíèéâ÷àñòü2ñòàòüè125Êîíñòèòóöèèïðîòèâî-
ðå÷èòÊîíñòèòóöèèïîïîðÿäêóåãîïðèíÿòèÿ.Ýòîîçíà÷àåò,
÷òî÷àñòü2ñòàòüè125Êîíñòèòóöèèâïðåäüíåìîæåòïðèìå-
íÿòüñÿ, ÷òî îíà èñêëþ÷åíà èç ïðàâîâîé ñèñòåìû Ëèòâû.
Ïåðåä òåì êàê ïðèñòóïèòü ê îáñóæäåíèþ àðãóìåíòîâ,
îáîñíîâûâàþùèõ ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà,
ðàññìîòðèì îáùèå òðåáîâàíèÿ ê âíåñåíèþ èçìåíåíèé â
Êîíñòèòóöèþ.

II.Тðåáîâàíèÿêêîíñòèòóöèîííûмïîïðàâêàм

Êîíñòèòóöèîííî-ïðàâîâîå ðåãóëèðîâàíèå âíåñåíèÿ
èçìåíåíèéâÊîíñòèòóöèþîáóñëîâëåíîïîíèìàíèåìñàìîé
Êîíñòèòóöèè, åå ïðèðîäîé è íàçíà÷åíèåì. Êîíñòèòóöèîí-
íûéÑóäâ ñâîåìÏîñòàíîâëåíèèîò24 ÿíâàðÿ2014 ã. êîí-
ñòàòèðîâàë, ÷òî ïîñðåäñòâîì âíåñåíèÿ êîíñòèòóöèîííûõ
ïîïðàâîêèçìåíÿåòñÿñîäåðæàíèåïîëîæåíèéÊîíñòèòóöèè,
âçàèìîñâÿçèìåæäóýòèìèïîëîæåíèÿìè,ìîæåòáûòüèçìå-
íåíîðàâíîâåñèåìåæäóçàêðåïëåííûìèâÊîíñòèòóöèèöåí-
íîñòÿìè; â ðåçóëüòàòå èçìåíåíèÿ îäíèõ ïîëîæåíèé Êîíñ-
òèòóöèèìîæåòìåíÿòüñÿñîäåðæàíèåäðóãèõååïîëîæåíèéè
êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ â öåëîì. Ïðè
âíåñåíèè â Êîíñòèòóöèþ ïîïðàâîê äîëæåí ñîáëþäàòüñÿ
çàêðåïëåííûé â ÷àñòè 1 ñòàòüè 6 Êîíñòèòóöèè èìïåðàòèâ,
÷òîКîíñòèòуцèÿ ÿâëÿåòñÿ цåëîñòíûм àêòîм20. Êîíñòèòóöè-
îííûéÑóäíåîäíîêðàòíîêîíñòàòèðîâàë,÷òîâñåïîëîæåíèÿ
Êîíñòèòóöèè òàê ñâÿçàíû ìåæäó ñîáîé, ÷òî ñîäåðæàíèå
îäíèõ ïîëîæåíèé Êîíñòèòóöèè îáóñëîâëèâàåò ñîäåðæàíèå
äðóãèõååïîëîæåíèé;êîíñòèòóöèîííûåïîëîæåíèÿñîñòàâ-
ëÿþòåäèíóþ,âíóòðåííåñîãëàñîâàííóþñèñòåìó;íèîäíîèç
ïîëîæåíèéÊîíñòèòóöèèíåìîæåòáûòüïðîòèâîïîñòàâëåíî
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01-24, № 478.
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21Постановление Конституционного Суда от 24 января 2014 г. TAR, 2014-
01-24, № 478.

22Постановление Конституционного Суда от 24 января 2014 г. TAR, 2014-
01-24, № 478.



íèÿÊîíñòèòóöèèèìååòïðàâîãðóïïà÷ëåíîâÑåéìà÷èñëåí-
íîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàèëèíå
ìåíåå 300 òûñÿ÷ èçáèðàòåëåé (÷àñòü 1 ñòàòüè 147
Êîíñòèòóöèè). Êîíñòèòóöèîííûå ïîïðàâêè ê òåì ïîëîæå-
íèÿìÊîíñòèòóöèè,êîòîðûåìîãóòáûòüèçìåíåíûÑåéìîì,
äîëæíû ðàññìàòðèâàòüñÿ è ãîëîñîâàíèå ïî íèì äîëæíî
ïðîâîäèòüñÿäâàæäû;ìåæäóýòèìèãîëîñîâàíèÿìèäîëæåí
äåëàòüñÿíåìåíåå÷åìòðåõìåñÿ÷íûéïåðåðûâ;ïðîåêòçàêî-
íàîáèçìåíåíèèÊîíñòèòóöèèñ÷èòàåòñÿïðèíÿòûìÑåéìîì,
åñëè ïðè êàæäîì ãîëîñîâàíèè çà ýòî ïðîãîëîñîâàëî íå
ìåíåå 2/3 îò îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà (÷àñòü 3 ñòàòüè
148 Êîíñòèòóöèè). Íåïðèíÿòàÿ êîíñòèòóöèîííàÿ ïîïðàâêà
ìîæåòáûòüâíåñåíàíàíîâîåðàññìîòðåíèåÑåéìàíåðàíåå
÷åì÷åðåçãîä (÷àñòü4ñòàòüè148Êîíñòèòóöèè).Ïðèíÿòûé
çàêîí îá èçìåíåíèè Êîíñòèòóöèè ïîäïèñûâàåòñÿ
ÏðåçèäåíòîìÐåñïóáëèêèèíåïîçäíåå÷åìâòå÷åíèå5äíåé
îôèöèàëüíî îáíàðîäóåòñÿ (÷àñòü 1 ñòàòüè 149 Êîíñòè-
òóöèè).ÏðåçèäåíòÐåñïóáëèêèíåèìååòïðàâàîòëàãàòåëü-
íîãî âåòî ïî îòíîøåíèþ ê çàêîíó îá èçìåíåíèè
Êîíñòèòóöèè. Çàêîí îá èçìåíåíèèÊîíñòèòóöèè âñòóïàåò â
ñèëó íå ðàíåå ÷åì ÷åðåç îäèí ìåñÿö ïîñëå åãî ïðèíÿòèÿ
(÷àñòü3ñòàòüè149Êîíñòèòóöèè).

Îòâåò íà âîïðîñ, èìååò ëè êîìèòåò Ñåéìà ïðàâî ïî
ñóùåñòâó èçìåíèòü ñîäåðæàíèå ïðîåêòà êîíñòèòóöèîííîé
ïîïðàâêè, ïðåäëîæåííîé Ñåéìó ãðóïïîé ÷ëåíîâ Ñåéìà â
ñîñòàâå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà,ìîæåòëèêîìè-
òåò Ñåéìà òàêîé, ïî ñóùåñòâó èçìåíåííûé êîìèòåòîì
Ñåéìà ïðîåêò êîíñòèòóöèîííîé ïîïðàâêè, ïðåäñòàâèòü
Ñåéìó, è ìîæåò ëè Ñåéì ïðèíÿòü òàêîé ðàçðàáîòàííûé
êîìèòåòîìÑåéìàèïðåäñòàâëåííûéÑåéìóïðîåêòêîíñòè-
òóöèîííîé ïîïðàâêè, îáóñëîâëåí ïîíèìàíèåì ïîëîæåíèÿ,
ñîäåðæàùåãîñÿâ÷àñòè1ñòàòüè147Êîíñòèòóöèè:«Âíåñòèâ
Ñåéì ïðåäëîæåíèå îòíîñèòåëüíî ïîïðàâêè â Êîíñòèòóöèþ
èìååòïðàâîãðóïïà÷ëåíîâÑåéìàâñîñòàâåíåìåíåå1/4îò
îáùåãî÷èñëà÷ëåíîâÑåéìà».

Óïîòðåáëÿåìîåâïîëîæåíèè,ñîäåðæàùåìñÿâ ÷àñòè1
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áëþäåíèåóñòàíîâëåííîãîâÊîíñòèòóöèèïîðÿäêàååèçìå-
íåíèÿ ñòàëî áû îñíîâàíèåì äëÿ ïðèçíàíèÿ êîíñòèòóöèîí-
íîéïîïðàâêèïðîòèâîðå÷àùåéÊîíñòèòóöèèïîïîðÿäêó åå
ïðèíÿòèÿ, ïîýòîìó óêàçàííîå ïîëîæåíèå ïîñòàíîâëåíèÿ
ÊîíñòèòóöèîííîãîÑóäàíåÿâëÿåòñÿíîâûìèëèìàëîèçâåñò-
íûìñëîâîìâêîíñòèòóöèîííîéþðèñïðóäåíöèè.Ïîëîæåíèå
«â Êîíñòèòóöèè çàêðåïëåíû пðîцåññуàëüíûå îгðàíèчåíèÿ

пðè âíåñåíèè èçмåíåíèé â Кîíñòèòуцèю» ÿâëÿåòñÿâàæíûì
â äðóãîì ïëàíå, – â þðèäè÷åñêèé îáîðîò ââåäåíî íîâîå
ïîíÿòèå «пðîцåññуàëüíûå îгðàíèчåíèÿ». Ðàíüøå óïîòðåá-
ëÿëèñüäðóãèåïîíÿòèÿ:«ïîðÿäîêèçìåíåíèÿÊîíñòèòóöèè»,
«îáÿçàííîñòü ñîáëþäàòü óñòàíîâëåííûé â Êîíñòèòóöèè
ïîðÿäîê èçìåíåíèÿ Êîíñòèòóöèè», «çàïðåò íà íàðóøåíèå
ïîðÿäêà èçìåíåíèÿ Êîíñòèòóöèè» è äð. Èñïîëüçîâàííîå â
ïîñòàíîâëåíèèÊîíñòèòóöèîííîãîÑóäàïîíÿòèå«пðîцåññу-

àëüíûå îгðàíèчåíèÿ» îçíà÷àåò inter alia, ÷òîäàííîåïîíÿòèå
ñòàëî êîíñòèòóöèîííûì, ÷òîîíîáóäåòèñïîëüçîâàòüñÿ (íå
ìîæåòâïðåäüíåèñïîëüçîâàòüñÿ)ïðèðàñêðûòèèñîäåðæà-
íèÿ óñòàíîâëåííîãî â Êîíñòèòóöèè ïîðÿäêà èçìåíåíèÿ
Êîíñòèòóöèè.

Ïðîцåññуàëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé

â Кîíñòèòуцèю âûâîäèëèñü Êîíñòèòóöèîííûì Ñóäîì èç
ïîëîæåíèé, эêñпëèцèòíî çàêðåïëåííûõ â ñòàòüÿõ 147–149
Êîíñòèòóöèè. Ñîãëàñíî ÷àñòè 1 ñòàòüè 148 Êîíñòèòóöèè
«ïîëîæåíèåñòàòüè1Êîíñòèòóöèè «Ëèòîâñêîå ãîñóäàðñòâî
ÿâëÿåòñÿ íåçàâèñèìîé äåìîêðàòè÷åñêîé ðåñïóáëèêîé»
ìîæåòáûòüèçìåíåíî òîëüêî ïóòåìðåôåðåíäóìà, åñëè çà
ýòîâûñêàçàëîñüáûíåìåíåå3/4ãðàæäàíËèòâû,îáëàäàþ-
ùèõ èçáèðàòåëüíûì ïðàâîì». Òîëüêî ïóòåì ðåôåðåíäóìà
ìîãóòáûòüèçìåíåíûïîëîæåíèÿãëàâûïåðâîéÊîíñòèòóöèè
«Ëèòîâñêîå ãîñóäàðñòâî» è ãëàâû ÷åòûðíàäöàòîé
«ÈçìåíåíèåÊîíñòèòóöèè»(÷àñòü2ñòàòüè148Êîíñòèòóöèè).
Äðугèå ïîëîæåíèÿÊîíñòèòóöèèìîãóòáûòüèçìåíåíûäâóìÿ
ñïîñîáàìè: âî-пåðâûх, îíè ìîãóò áûòü èçìåíåíû ïóòåì
ðåôåðåíäóìà;âî-âòîðûх,èõìîæåòèçìåíèòüÑåéì.Âíåñòè
âÑåéìïðåäëîæåíèåîòíîñèòåëüíîèçìåíåíèÿèëèäîïîëíå-

94

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·2(64)`14 Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ



ãèì,÷åìóêàçàíîâ÷àñòè1ñòàòüè147Êîíñòèòóöèè,ñóáúåêò-
îì.Ñäðóãîéñòîðîíû,òî,÷òîâ÷àñòè1ñòàòüè147Êîíñòè-
òóöèèóñòàíîâëåíîèñêëþ÷èòåëüíîåïðàâîñóáúåêòîâïðåä-
ëîæåíèÿîáèçìåíåíèèÊîíñòèòóöèè–ãðóïïû÷ëåíîâÑåéìà
÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà
èëèíåìåíåå÷åì300òûñÿ÷èçáèðàòåëåé–âíåñòèâÑåéì
ïðåäëîæåíèå îòíîñèòåëüíî èçìåíåíèÿ èëè äîïîëíåíèÿ
Êîíñòèòóöèè,íåîçíà÷àåò,÷òîÑåéìïðèðàññìîòðåíèèâíå-
ñåííîãî ïðåäëîæåíèÿ âîîáùå íå ìîæåò èçìåíèòü òåêñò
çàêîíîïðîåêòà îá èçìåíåíèè Êîíñòèòóöèè. Òåì íå ìåíåå
ïðèèçìåíåíèèòåêñòàçàêîíîïðîåêòàîáèçìåíåíèèÊîíñòè-
òóöèèíåìîæåòáûòüîïðîâåðãíóòîóñòàíîâëåííîåâ÷àñòè1
ñòàòüè147Êîíñòèòóöèèèñêëþ÷èòåëüíîåïðàâîãðóïïû÷ëå-
íîâÑåéìà÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëå-
íîâÑåéìàèëèíåìåíåå÷åì300òûñÿ÷èçáèðàòåëåéâíåñòè
âÑåéìïðåäëîæåíèåîòíîñèòåëüíîèçìåíåíèÿèëèäîïîëíå-
íèÿÊîíñòèòóöèè.Îòìå÷àëîñü,÷òîÑåéìíåìîæåòðàññìàò-
ðèâàòü è ïðîâîäèòü ãîëîñîâàíèå ïî ïîâîäó ïðåäëîæåíèÿ
îòíîñèòåëüíîèçìåíåíèÿèëèäîïîëíåíèÿÊîíñòèòóöèè,âíå-
ñåííîãîäðóãèì,÷åìóêàçàíîâ÷àñòè1ñòàòüè147Êîíñòèòó-
öèè, ñóáúåêòîì, ïîýòîìó â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé
ïðèðàññìîòðåíèèâÑåéìåâíåñåííûõïðåäóñìîòðåííûìèâ
÷àñòè1ñòàòüè147Êîíñòèòóöèèñóáúåêòàìèçàêîíîïðîåêòîâ
îá èçìåíåíèè Êîíñòèòóöèè мîгуò пðîèçâîäèòüñÿ òîëüêî

íåñуùåñòâåííûå èçмåíåíèÿ, ò. å. èçìåíåíèÿ, ïî ñóùåñòâó
íå ìåíÿþùèå ñîäåðæàíèå ïðåäñòàâëåííîãî ïðîåêòà,
ïîñðåäñòâîìêîòîðûõïðåñëåäóåòñÿöåëüëó÷øåîòðåäàêòè-
ðîâàòü òåêñò êîíñòèòóöèîííîé ïîïðàâêè ñ òî÷êè çðåíèÿ
ëèòîâñêîãî ÿçûêà è þðèäè÷åñêîé òåõíèêè áåç èçìåíåíèÿ
îáúåìà êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ, óòî÷-
íèòü èëè êîíêðåòèçèðîâàòü ïðåäëàãàåìûå ôîðìóëèðîâêè.
Ñëåäîâàòåëüíî,èç÷àñòè1ñòàòüè147Êîíñòèòóöèèâûòåêàåò
çàïðåò íà ñóùåñòâåííîå èçìåíåíèå ïðè ðàññìîòðåíèè â
Ñåéìå ñîäåðæàíèÿ çàêîíîïðîåêòà îá èçìåíåíèè Êîíñòè-
òóöèè, ïðåäñòàâëåííîãî ãðóïïîé ÷ëåíîâ Ñåéìà ÷èñëåí-
íîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàèëèíå
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ñòàòüè 147 Êîíñòèòóöèè, ïîíÿòèå «ïðåäëîæåíèå îòíîñè-
òåëüíîèçìåíåíèÿèëèäîïîëíåíèÿÊîíñòèòóöèèËèòîâñêîé
Ðåñïóáëèêè» íå ìîæåò áûòü èñòîëêîâàíî äîñëîâíî, êàê
îçíà÷àþùååëþáîå,âòîì÷èñëåèíåÿñíîñôîðìóëèðîâàí-
íîå,íåêîíêðåòíîå,àáñòðàêòíîåïðåäëîæåíèåèëèèäåþîá
èçìåíåíèèèëèäîïîëíåíèèÊîíñòèòóöèè.Ïîäîáíîåòîëêî-
âàíèåäàííîãîïîíÿòèÿáûëîáûêîíñòèòóöèîííîíåîáîñíî-
âàííûì,ïîñêîëüêóîçíà÷àëîáû,÷òîóñòàíîâëåííûåâ÷àñòè
1ñòàòüè147Êîíñòèòóöèèñóáúåêòûìîãëèáûïðåäñòàâèòüâ
ÑåéìïðåäëîæåíèÿîáèçìåíåíèèÊîíñòèòóöèè,àÑåéìäîë-
æåíáûëáûðàññìàòðèâàòüëþáîåïðåäëîæåíèåîáèçìåíå-
íèèèëèäîïîëíåíèèÊîíñòèòóöèè, inter alia èòàêîå,âêîòî-
ðîìáûëàáûñôîðìóëèðîâàíàëèøüèäåÿèëèöåëüïðåäëî-
æåíèÿîáèçìåíåíèèèëèäîïîëíåíèèÊîíñòèòóöèè,àíåêîí-
êðåòíûé òåêñò êîíñòèòóöèîííîé ïîïðàâêè; â ñëó÷àå âíåñå-
íèÿ íà ðàññìîòðåíèå Ñåéìà òàêîãî ïðåäëîæåíèÿ îòíîñè-
òåëüíîèçìåíåíèÿèëèäîïîëíåíèÿÊîíñòèòóöèè,âêîòîðîì
íå ñôîðìóëèðîâàíî êîíêðåòíîåìåíÿþùååèëèäîïîëíÿþ-
ùååÊîíñòèòóöèþïîëîæåíèå, inter alia íåóêàçàíàêîíêðåò-
íàÿ èçìåíÿåìàÿ èëè äîïîëíÿåìàÿ ñòàòüÿ Êîíñòèòóöèè (åå
÷àñòü èëè ïóíêò), îòñóòñòâîâàë áû îáúåêò ðàññìîòðåíèÿ.
ÊîíñòèòóöèîííûéÑóäâñâîåìÏîñòàíîâëåíèèîò24ÿíâàðÿ
2014ã.êîíñòàòèðîâàë,÷òîóïîòðåáëÿåìîåâ÷àñòè1ñòàòüè
147 Êîíñòèòóöèè ïîíÿòèå «ïðåäëîæåíèå îòíîñèòåëüíî
èçìåíåíèÿ èëè äîïîëíåíèÿ Êîíñòèòóöèè Ëèòîâñêîé Ðåñ-
ïóáëèêè» îçíà÷àåò, ÷òî ýòî ÿâëÿåòñÿ пðîåêòîм пîпðàâêè ê

Кîíñòèòуцèè, ò. å. пðîåêòîм çàêîíà îá èçмåíåíèè Кîíñòè-

òуцèè. Â ñîîòâåòñòâèè ñ ÷àñòüþ 1 ñòàòüè 147 Êîíñòèòóöèè
âíåñòè â Ñåéì ïðåäëîæåíèå îòíîñèòåëüíî èçìåíåíèÿ èëè
äîïîëíåíèÿÊîíñòèòóöèèèìåþòïðàâîòîëüêîäâàñóáúåêòà:
ãðóïïà÷ëåíîâÑåéìà÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî
÷èñëà÷ëåíîâÑåéìàèëèíåìåíåå÷åì300òûñÿ÷èçáèðàòå-
ëåé;íèêàêèìäðóãèìñóáúåêòàìòàêîåïðàâîïîÊîíñòèòóöèè
íåïðåäîñòàâëåíî.Ñåéìíåìîæåòðàññìàòðèâàòüèïðîâî-
äèòü ãîëîñîâàíèå ïî ïîâîäó ïðåäëîæåíèÿ îòíîñèòåëüíî
èçìåíåíèÿ èëè äîïîëíåíèÿ Êîíñòèòóöèè, âíåñåííîãî äðó-
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ÊîíñòèòóöèèËèòîâñêîéÐåñïóáëèêèèìååòïðàâîãðóïïà÷ëå-
íîâÑåéìàâñîñòàâåíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâ
Ñåéìà», ïðè ðàññìîòðåíèè âÑåéìå ïî ñóùåñòâó èçìåíèòü
ñîäåðæàíèåçàêîíîïðîåêòàîáèçìåíåíèèÊîíñòèòóöèè,âíå-
ñåííîãî ãðóïïîé÷ëåíîâÑåéìà÷èñëåííîñòüþíåìåíåå1/4
îò îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà. Êîíñòèòóöèîííûé Ñóä â
ñâîåìÏîñòàíîâëåíèè îò 24 ÿíâàðÿ 2014 ã. êîíñòàòèðîâàë,
÷òî ïðèíÿòûéÑåéìîì 25 àïðåëÿ 2006 ã. Çàêîí î âíåñåíèè
èçìåíåíèéâ ÷àñòü2ñòàòüè125Êîíñòèòóöèèïðîòèâîðå÷èò
Êîíñòèòóöèè ïî ïîðÿäêó åãî ïðèíÿòèÿ. Òàêàÿ êîíñòàòàöèÿ
êîñâåííûì îáðàçîì îçíà÷àåò è òî, ÷òî ñîñòîÿâøååñÿ â
Ñåéìå 22 îêòÿáðÿ 2013 ã. пåðâîå гîëîñîâàíèå ïî ïîâîäó
äîïîëíåíèÿ ñòàòüè 74 Êîíñòèòóöèè íîâûì ïîëîæåíèåì,
ïðåäóñìàòðèâàþùèì, ÷òî ïðàâîâûå ïîñëåäñòâèÿ äëÿ ëèöà,
îòñòðàíåííîãî îò äîëæíîñòè â ïîðÿäêå èìïè÷ìåíòà, óñòà-
íàâëèâàþòñÿ êîíñòèòóöèîííûì çàêîíîì, ÿâëÿåòñÿàíòèêîí-

ñòèòуцèîííûм, ïîñêîëüêó Ñåéì ãîëîñîâàë íå çà êîíñòèòó-
öèîííóþïîïðàâêó, ïðåäëîæåííóþèíèöèàòîðàìè êîíñòèòó-
öèîííîéïîïðàâêè,ò.å.ãðóïïîé÷ëåíîâÑåéìàâñîñòàâå1/4
îò îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà, à çà êîíñòèòóöèîííóþ
ïîïðàâêó, ïîäãîòîâëåííóþ Êîìèòåòîì Ñåéìà ïî âîïðîñàì
ïðàâà è ïðàâîïîðÿäêà, êîòîðàÿ ïî ñóùåñòâó îòëè÷àåòñÿ îò
ïðåäëîæåííîéãðóïïîé÷ëåíîâÑåéìà.Ñëåäîâàòåëüíî,Ñåéì
íåñìîæåòâòîðîéðàçãîëîñîâàòüïîïîâîäóïðîåêòàÇàêîíà
îâíåñåíèèèçìåíåíèéâñòàòüþ74Êîíñòèòóöèè,ïîçâîëÿþ-
ùåãîëèöó,îòñòðàíåííîìóâïîðÿäêåèìïè÷ìåíòàîòäîëæíî-
ñòè,âíîâüáûòüèçáðàííûìíàïîñòÏðåçèäåíòàÐåñïóáëèêè,
â Ñåéì, à òàêæå áûòü íàçíà÷åííûì íà äîëæíîñòè, íà÷àëî
èñïîëíåíèÿêîòîðûõñâÿçàíîñïðèíåñåíèåìïðåäóñìîòðåí-
íîéâÊîíñòèòóöèèïðèñÿãè.ÂåðíóòüñÿêýòîìóâîïðîñóÑåéì
ñìîæåòòîëüêîâñëó÷àåâíåñåíèÿãðóïïîé÷ëåíîâÑåéìà÷èñ-
ëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàèëè
íåìåíåå ÷åì300 òûñÿ÷èçáèðàòåëåé âÑåéìïðåäëîæåíèÿ
îòíîñèòåëüíî èçìåíåíèÿ ñîîòâåòñòâóþùåé ñòàòüè
Êîíñòèòóöèè.ÂñÿïðîöåäóðàèçìåíåíèÿÊîíñòèòóöèèäîëæ-
íàáóäåòáûòüíà÷àòàçàíîâî.

ìåíåå÷åì300òûñÿ÷èçáèðàòåëåé,inter alia òàêèìîáðàçîì,
÷òîáûáûëàèñêàæåíàöåëüïðåäëàãàåìîãîêîíñòèòóöèîííî-
ïðàâîâîãî ðåãóëèðîâàíèÿ, èçìåíåí îáúåì ïðåäëàãàåìîãî
êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ, ïðåäëàãàëèñü
ñîâåðøåííî äðóãèå ñðåäñòâà êîíñòèòóöèîííî-ïðàâîâîãî
ðåãóëèðîâàíèÿäëÿäîñòèæåíèÿïîñòàâëåííîéöåëè,ïðåäëà-
ãàëîñü ìåíÿòü äðóãîå ïîëîæåíèå Êîíñòèòóöèè. Â ñëó÷àå
âíåñåíèÿêîìèòåòîìèëèäðóãèìñòðóêòóðíûìïîäðàçäåëå-
íèåì Ñåéìà ñóùåñòâåííûõ èçìåíåíèé â ïðîåêò êîíñòèòó-
öèîííîé ïîïðàâêè, ïðåäñòàâëåííûé åå èíèöèàòîðàìè, ýòî
îçíà÷àëî áû ïîÿâëåíèå íîâîãî ïðîåêòà êîíñòèòóöèîííîé
ïîïðàâêè.ÑîãëàñíîÊîíñòèòóöèèêîìèòåòèëèäðóãîåñòðóê-
òóðíîå ïîäðàçäåëåíèå Ñåéìà íå âïðàâå âíåñòè â Ñåéì
ïðåäëîæåíèåîòíîñèòåëüíîèçìåíåíèÿÊîíñòèòóöèè.Òàêèì
ïðàâîì,êàêóæåîòìå÷àëîñü,îáëàäàåòòîëüêîãðóïïà÷ëåíîâ
Ñåéìà÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâ
Ñåéìàèëèíåìåíåå÷åì300òûñÿ÷èçáèðàòåëåé.Ñåéìïðè
ðàññìîòðåíèèïðîåêòàêîíñòèòóöèîííîéïîïðàâêè,âíåñåí-
íîãî ãðóïïîé÷ëåíîâÑåéìà÷èñëåííîñòüþíåìåíåå1/4îò
îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà èëè íå ìåíåå ÷åì 300 òûñÿ÷
èçáèðàòåëåé, ìîæåò îäîáðèòü ïðîåêò èëè åãî îòêëîíèòü;
Ñåéìíåìîæåòèçìåíèòüâíåñåííûéïðîåêòïîñóùåñòâó.

ÊîíñòèòóöèîííûéÑóäïðèðàññìîòðåíèèâîïðîñàîòîì,
íå ïðîòèâîðå÷èò ëè ïðèíÿòûé Ñåéìîì 25 àïðåëÿ 2006 ã.
Çàêîíîâíåñåíèèèçìåíåíèéâ÷àñòü2ñòàòüè125Êîíñòèòó-
öèè ïî ïîðÿäêó åãî ïðèíÿòèÿ Êîíñòèòóöèè, êîíñòàòèðîâàë,
÷òî êîìèòåò Ñåéìà ïî ñóùåñòâó èçìåíèë ñîäåðæàíèå âíå-
ñåííîãî ãðóïïîé ÷ëåíîâ Ñåéìà â ñîñòàâå 1/4 îò îáùåãî
÷èñëà÷ëåíîâÑåéìàïðîåêòàïîïðàâêèâ ÷àñòü 2ñòàòüè125
Êîíñòèòóöèè:âêëþ÷èëâïðîåêòïîëîæåíèÿ,êîòîðûåíåáûëè
ïðåäëîæåíû ãðóïïîé ÷ëåíîâÑåéìà, óñòàíîâèëäðóãîåïðà-
âîâîå ðåãóëèðîâàíèå, ÷åì òî, êîòîðîå áûëî ïðåäëîæåíî
èíèöèàòîðàìè êîíñòèòóöèîííîé ïîïðàâêè. Òàêèì îáðàçîì,
íåáûëñîáëþäåíçàïðåò,âûòåêàþùèéèçïîëîæåíèÿ÷àñòè1
ñòàòüè147Êîíñòèòóöèè,ñîãëàñíîêîòîðîìó«âíåñòèâÑåéì
ïðåäëîæåíèå îòíîñèòåëüíî èçìåíåíèÿ èëè äîïîëíåíèÿ
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òуцèîííûå цåííîñòè23: íåçàâèñèìîñòü ãîñóäàðñòâà, äåìî-
êðàòèþèðåñïóáëèêó, ïðèðîæäåííûé õàðàêòåðïðàâè ñâî-
áîä ÷åëîâåêà. Ýòè öåííîñòè ñîñòàâëÿþò êîíñòèòóöèîííóþ
îñíîâó Ëèòîâñêîãî ãîñóäàðñòâà, êàê îáùåãî áëàãà âñåãî
îáùåñòâà. Â ñëó÷àå îïðîâåðæåíèÿ õîòÿ áû îäíîé èç ýòèõ
öåííîñòåé, ðàçðóøèëàñü áû âñÿ ñèñòåìà çàêðåïëåííûõ â
Êîíñòèòóöèèöåííîñòåé24.

Ñçàêðåïëåííûìèâñòàòüå1Êîíñòèòóöèèôóíäàìåíòàëü-
íûìè êîíñòèòóöèîííûìè öåííîñòÿìè – íåçàâèñèìîñòüþ
ãîñóäàðñòâà,äåìîêðàòèåé,ðåñïóáëèêîé–òåñíîñâÿçàíàãåî-
ïîëèòè÷åñêàÿîðèåíòàöèÿËèòîâñêîãîãîñóäàðñòâà,îáóñëîâ-
ëèâàþùàÿâûáðàííóþËèòîâñêîéÐåñïóáëèêîéåâðîïåéñêóþ
èòðàíñàòëàíòè÷åñêóþèíòåãðàöèþ.Ãåîïîëèòè÷åñêàÿîðèåí-
òàöèÿ Ëèòîâñêîé Ðåñïóáëèêè îçíà÷àåò ÷ëåíñòâî Ëèòîâñêîé
ÐåñïóáëèêèâÅâðîïåéñêîìñîþçåèÍÀÒÎ,àòàêæåíåîáõîäè-
ìîñòü âûïîëíÿòü ñîîòâåòñòâóþùèå ìåæäóíàðîäíûå îáÿçà-
òåëüñòâà,ñâÿçàííûåñýòèì÷ëåíñòâîì.ÂòåêñòåÊîíñòèòóöèè
ãåîïîëèòè÷åñêàÿîðèåíòàöèÿËèòîâñêîãî ãîñóäàðñòâàâûðà-
æåíà expressis verbis â Êîíñòèòóöèîííîì àêòå «Î ÷ëåíñòâå
Ëèòîâñêîé Ðåñïóáëèêè â Åâðîïåéñêîì ñîþçå», êîòîðûé
ÿâëÿåòñÿñîñòàâíîé÷àñòüþÊîíñòèòóöèè.ÂÊîíñòèòóöèîííîì

ÐàñêðûòîåâÏîñòàíîâëåíèèÊîíñòèòóöèîííîãîÑóäàîò
24ÿíâàðÿ2014ã.ïîíèìàíèåçàêðåïëåííûõâÊîíñòèòóöèè
ïîëîæåíèé îá èçìåíåíèè Êîíñòèòóöèè, ñôîðìóëèðîâàí-
íûå ïðîöåññóàëüíûå òðåáîâàíèÿ ê èçìåíåíèþ Êîíñòèòó-
öèèÿâëÿþòñÿî÷åíüâàæíûìè,ïîñêîëüêóñíèæàþòâîçìîæ-
íîñòü âïðåäü ïðè âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ
ñîâåðøàòüòàêèåïðîöåññóàëüíûå(ïðîöåäóðíûå)îøèáêè,
êîòîðûåìîãëèáûñòàòüîñíîâàíèåìäëÿïðèçíàíèÿçàêîíà
î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ ïðîòèâîðå÷àùèì
Êîíñòèòóöèèïîïîðÿäêóåãîïðèíÿòèÿ.Åùåáîëååâàæíûì
ÿâëÿåòñÿ ïîëîæåíèå âûøåíàçâàííîãî Ïîñòàíîâëåíèÿ
ÊîíñòèòóöèîííîãîÑóäà, óòâåðæäàþùåå, ÷òî «â Кîíñòèòу-

цèè пðåäуñмîòðåíû îпðåäåëåííûå îгðàíèчåíèÿ пî îòíî-

шåíèю ê ñîäåðжàíèю êîíñòèòóöèîííûõ ïîïðàâîê». Ýòî
çíà÷èò, ÷òî ïðè èçìåíåíèè Êîíñòèòóöèè â íåé íå ìîãóò
áûòü çàêðåïëåíû ïîëîæåíèÿ îïðåäåëåííîãî ñîäåðæàíèÿ;
ïîëîæåíèÿ îïðåäåëåííîãî ñîäåðæàíèÿ íå ìîãóò áûòü
çàêðåïëåíû â Êîíñòèòóöèè íå òîëüêî Ñåéìîì, – èõ íå
ìîæåò çàêðåïèòü è Íàðîä ïóòåì ðåôåðåíäóìà. Îãðàíè-
÷åíèÿ ïðè ïðèíÿòèè êîíñòèòóöèîííûõ ïîïðàâîê îïðåäå-
ëåííîãî ñîäåðæàíèÿ õàðàêòåðèçóþòñÿ Êîíñòèòóöèîííûì
Ñóäîìêàêмàòåðèàëüíûå îãðàíè÷åíèÿïðèâíåñåíèèèçìå-
íåíèéâÊîíñòèòóöèþ.

Ìàòåðèàëüíûåîãðàíè÷åíèÿïðèâíåñåíèèèçìåíåíèéâ
Êîíñòèòóöèþ (îãðàíè÷åíèÿ ïî îòíîøåíèþ ê ñîäåðæàíèþ
êîíñòèòóöèîííûõïîïðàâîê) âûòåêàþòèçîáùåãî êîíñòèòó-
öèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ è ïðåäíàçíà÷àþòñÿ äëÿ
çàùèòûóíèâåðñàëüíûõöåííîñòåé,íàêîòîðûõîñíîâûâàåò-
ñÿÊîíñòèòóöèÿ,æèçíüîáùåñòâàèãîñóäàðñòâà,àòàêæåäëÿ
îáåñïå÷åíèÿ ñîãëàñîâàííîñòè ïîëîæåíèé Êîíñòèòóöèè.
ÊîíñòèòóöèîííûéÑóäâñâîåìÏîñòàíîâëåíèèîò24ÿíâàðÿ
2014ã.êîíñòàòèðîâàë,÷òîñîãëàñíîÊîíñòèòóöèèíåäîпуñ-

òèмû òàêèå пîпðàâêè ê Кîíñòèòуцèè, êîòîðûå îпðîâåðгëè

áû çàêðåпëåííûå â Кîíñòèòуцèè фуíäàмåíòàëüíûå êîíñòè-
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23Тот факт, что существуют фундаментальные конституционные принципы
(ценности), которые не могут быть опровергнуты конституционными
поправками, в своей юриспруденции констатировали также и конститу-
ционные суды других государств. К примеру, Федеральный
Конституционный Суд Германии в 1951 г. в деле Southwest State (I BVerfGE)
отметил, что существуют фундаментальные конституционные принципы,
которые настолько сильно отражают право, что даже имеют приоритет
перед Конституцией и связывают разработчиков Конституции (Kommers,
D., P. The Constitutional Jurisprudence of the Federal Republic of Germany.
Durham: Duke University Press, 1997, с. 63); Конституционный Суд Италии
в своем решении № 1146/1988 констатировал, что в Конституции закрепле-
ны определенные «высшие принципы», которые не могут быть нарушены
при принятии законов, изменяющих Конституцию (Bongiovanni, G; Sartor,
G; Valentini, Ch. Reasonableness and Law. Netherlands: Springer, 2009, с. 234).

24Конституционный Суд констатировал, что конституционные поправки,
опровергающие указанные ценности, могут быть внесены только в одном
единственном случае: если перед этим будет изменено положение, содер-
жащееся в статье 1 Конституции: «Литовское государство является незави-
симой демократической республикой», и Конституционный закон «О
Литовском государстве», который является составной частью Конституции.
Это можно сделать только путем референдума, если за это выскажется не
менее 3/4 граждан Литвы, обладающих избирательным правом. 

Àêòóàëüíûåïðîáëåìûêîíñòèòóöèîííîãîïðàâîñóäèÿ
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ìåíÿòü ýòè ïîëîæåíèÿÑåéìó.Èç óêàçàííîãî êîíñòèòóöèîí-
íîãî ðåãóëèðîâàíèÿ âûòåêàåò, ÷òî Ñåéì, îáëàäàÿ êîíñòèòó-
öèîííûìè ïîëíîìî÷èÿìè ïî èçìåíåíèþ òåõ ïîëîæåíèé
Êîíñòèòóöèè,êîòîðûåìîãóòáûòüèçìåíåíûíåòîëüêîïóòåì
ðåôåðåíäóìà,íîèпðèíÿòûм Сåéмîм çàêîíîм îá èçмåíåíèè

Кîíñòèòуцèè, íå мîжåò âíåñòè òàêèå èçмåíåíèÿ â эòè êîíñòè-

òуцèîííûå пîëîжåíèÿ, чòîáû уñòàíîâëåííîå â íèх пðàâîâîå

ðåгуëèðîâàíèå êîíêуðèðîâàëî áû ñ òåм пðàâîâûм ðåгуëèðî-

âàíèåм, êîòîðîå уñòàíîâëåíî â êîíñòèòуцèîííûх пîëîжå-

íèÿх, пîäëåжàùèх èçмåíåíèю òîëüêî пуòåм ðåфåðåíäумà.

Èíûìè ñëîâàìè, âíåñåííûìè Ñåéìîì êîíñòèòóöèîííûìè
ïîïðàâêàìè íåëüçÿ óñòàíîâèòü òàêèå ïðàâèëà, êîòîðûå
îòëè÷àëèñüáûîò òåõ, êîòîðûåçàêðåïëåíûâïðàâîâûõíîð-
ìàõ, ïîäëåæàùèõèçìåíåíèþòîëüêîïóòåìðåôåðåíäóìà.Â
ñëó÷àå åñëè Ñåéì âíåñåííûìè èì êîíñòèòóöèîííûìè
ïîïðàâêàìè óñòàíîâèë áû òàêîå ïðàâîâîå ðåãóëèðîâàíèå,
êîòîðîå êîíêóðèðîâàëî áû ñ ïðàâîâûì ðåãóëèðîâàíèåì,
çàêðåïëåííûì â ïîëîæåíèÿõ Êîíñòèòóöèè, ïîäëåæàùèõ
èçìåíåíèþòîëüêîïóòåìðåôåðåíäóìà,ñëîæèëàñüáûòàêàÿ
ïðàâîâàÿñèòóàöèÿ,ïðèêîòîðîé,ôîðìàëüíîíåìåíÿÿïîëî-
æåíèé Êîíñòèòóöèè, ïîäëåæàùèõ èçìåíåíèþ òîëüêî ïóòåì
ðåôåðåíäóìà,ýòèïîëîæåíèÿâíåñåííûìèÑåéìîìêîíñòèòó-
öèîííûìè ïîïðàâêàìè áûëè áû «íåéòðàëèçîâàíû»25. Òàêèì
îáðàçîì, áûëî áû èñêàæåíî èëè îïðîâåðãíóòî ïðàâîâîå
ðåãóëèðîâàíèå, çàêðåïëåííîå â ïîëîæåíèÿõ Êîíñòèòóöèè,
ïîäëåæàùèõ èçìåíåíèþ òîëüêî ïóòåì ðåôåðåíäóìà.
Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî Êîíñòèòóöèÿ
çàïðåùàåòÑåéìóâíîñèòüòàêèåêîíñòèòóöèîííûåïîïðàâêè.
Âñëó÷àåâíåñåíèÿÑåéìîìòàêèõêîíñòèòóöèîííûõïîïðàâîê

àêòå «Î ÷ëåíñòâå Ëèòîâñêîé Ðåñïóáëèêè â Åâðîïåéñêîì
ñîþçå»inter alia óñòàíîâëåíûêîíñòèòóöèîííûåîñíîâû÷ëåí-
ñòâàËèòîâñêîéÐåñïóáëèêèâÅâðîïåéñêîìñîþçå:Ëèòîâñêàÿ
Ðåñïóáëèêà, áóäó÷è ãîñóäàðñòâîì-÷ëåíîì Åâðîïåéñêîãî
ñîþçà,ðàçäåëÿåòñÅâðîïåéñêèìñîþçîìèëèäîâåðÿåòåìó
êîìïåòåíöèþãîñóäàðñòâåííûõîðãàíîââòåõîáëàñòÿõ,êîòî-
ðûå ïðåäóñìîòðåíû äîãîâîðàìè, íà êîòîðûõ îñíîâûâàåòñÿ
Åâðîïåéñêèé ñîþç, è â òîé ìåðå, ÷òîáû âìåñòå ñ äðóãèìè
ãîñóäàðñòâàìè-÷ëåíàìè Åâðîïåéñêîãî ñîþçà ìîãëà áû
ñîîáùà âûïîëíÿòü ñâÿçàííûå ñ ÷ëåíñòâîì îáÿçàòåëüñòâà â
ýòèõîáëàñòÿõ,àòàêæåïîëüçîâàòüñÿñâÿçàííûìèñ÷ëåíñòâîì
ïðàâàìè (ñòàòüÿ 1); ïðàâîâûå íîðìû Åâðîïåéñêîãî ñîþçà
ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñòåìû Ëèòîâñêîé
Ðåñïóáëèêè.Åñëèýòîâûòåêàåòèçäîãîâîðîâ,íàêîòîðûõîñ-
íîâûâàåòñÿ Åâðîïåéñêèé ñîþç, ïðàâîâûå íîðìû Åâðîïåéñ-
êîãîñîþçàïðèìåíÿþòñÿíåïîñðåäñòâåííî,àâñëó÷àåêîëëè-
çèèïðàâîâûõíîðìîíèãëàâåíñòâóþòíàäçàêîíàìèèäðóãè-
ìè ïðàâîâûìè àêòàìè Ëèòîâñêîé Ðåñïóáëèêè (ñòàòüÿ 2).
Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî äî òåõ ïîð, ïîêà
êîíñòèòóöèîííûå îñíîâû ÷ëåíñòâà Ëèòîâñêîé Ðåñïóáëèêè â
Åâðîïåéñêîìñîþçå,çàêðåïëåííûåâñòàòüÿõ1è2Êîíñòèòó-
öèîííîãî àêòà «Î ÷ëåíñòâå Ëèòîâñêîé Ðåñïóáëèêè â Åâðî-
ïåéñêîìñîþçå»,íåîòìåíåíûïóòåìðåôåðåíäóìà,íå мîгуò

âíîñèòüñÿ òàêèå êîíñòèòуцèîííûå пîпðàâêè, êîòîðûå îпðî-

âåðгëè áû îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñпуáëèêè, ñâÿçàííûå

ñ чëåíñòâîм â Еâðîпåéñêîм ñîюçå.Âïðîòèâíîìñëó÷àåáûëà
áûíàðóøåíà ãàðìîíèÿìåæäóïîëîæåíèÿìèÊîíñòèòóöèè,à
òàêæåçàêðåïëåííûìèâíèõöåííîñòÿìè.

ÂÊîíñòèòóöèèóñòàíîâëåíî,÷òîïîëîæåíèÿãëàâûïåðâîé
Êîíñòèòóöèè «Ëèòîâñêîå ãîñóäàðñòâî» è ãëàâû ÷åòûðíàäöà-
òîé «Èçìåíåíèå Êîíñòèòóöèè»ìîãóò áûòü èçìåíåíû òîëüêî
ïóòåìðåôåðåíäóìà.Òî,÷òîâÊîíñòèòóöèèóêàçûâàþòñÿêîí-
ñòèòóöèîííûå ïîëîæåíèÿ, êîòîðûå ìîãóò áûòü èçìåíåíû
òîëüêîïóòåìðåôåðåíäóìà,îçíà÷àåò,÷òîÍàðîäñ÷èòàåòýòè
êîíñòèòóöèîííûå ïîëîæåíèÿ îñîáåííî âàæíûìè, ïîýòîìó
ïðàâî íà èõ èçìåíåíèåîñòàâëÿåò çà ñîáîéè íå ðàçðåøàåò
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25К примеру, в статье 14 Конституции установлено, что государственным
языком является литовский язык. Данная статья Конституции содержится
в главе первой Конституции «Литовское государство», положения кото-
рой могут быть изменены только путем референдума. Из этого вытекает,
inter alia то, что Сейм не может вносить такие конституционные поправ-
ки, которыми было бы установлено другое правило, чем то, которое пре-
дусмотрено в статье 14 Конституции (Сейм, например, не может устано-
вить, что какой-либо другой язык в Литве имеет такой же правовой ста-
тус, какой имеет литовский язык).
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äåëåãèðîâàëà Åâðîïåéñêîìó ñîþçó ÷àñòü ñâîåé êîìïåòåí-
öèè,âòîì÷èñëåè÷àñòüêîìïåòåíöèèâîáëàñòèðåãóëèðî-
âàíèÿ âíóòðåííåãî ðûíêà, íåîòúåìëåìûìè ýëåìåíòàìè
êîòîðîé ÿâëÿþòñÿñâîáîäíîå äâèжåíèå êàпèòàëà è çàпðåò

íà äèñêðèмèíàцèю ñуáъåêòîâ äðугèх гîñуäàðñòâ-чëåíîâ пî

пðèçíàêу гðàжäàíñòâà. ÏðàâîÅâðîïåéñêîãîñîþçàíåïîç-
âîëÿåòóñòàíîâèòüçàïðåòíàïðèîáðåòåíèåíàïðàâåñîáñò-
âåííîñòèâËèòâåçåìëèñóáúåêòàì(ãðàæäàíàìèþðèäè÷å-
ñêèì ëèöàì) ãîñóäàðñòâ-÷ëåíîâ Åâðîïåéñêîãî ñîþçà.
Âíåñåíèåóêàçàííîéïîïðàâêèâñòàòüþ47Êîíñòèòóöèèñïî-
ñîáñòâîâàëîáûïîÿâëåíèþâÊîíñòèòóöèèäâóõíåñîãëàñóþ-
ùèõñÿ ìåæäó ñîáîé è îïðîâåðãàþùèõ äðóã äðóãà ïîëîæå-
íèé:âñîîòâåòñòâèèñÄîãîâîðîìîâñòóïëåíèèâÅâðîïåéñ-
êèéñîþç,àòàêæåïîëîæåíèÿìèñòàòåé1è2Êîíñòèòóöèîí-
íîãîàêòà«Î÷ëåíñòâåËèòîâñêîéÐåñïóáëèêèâÅâðîïåéñêîì
ñîþçå»ËèòîâñêàÿÐåñïóáëèêàðàçðåøèëàáûèíîñòðàííûì
ãðàæäàíàìèþðèäè÷åñêèìëèöàìïðèîáðåòàòüâñîáñòâåí-
íîñòü çåìëþ, ëåñà, âíóòðåííèå âîäû, à â ñîîòâåòñòâèè ñî
ñòàòüåé47Êîíñòèòóöèè–çàïðåòèëàáû.Âñëó÷àåïîÿâëåíèÿ
âÊîíñòèòóöèèäâóõíåñîãëàñóþùèõñÿìåæäóñîáîéèîïðî-
âåðãàþùèõäðóãäðóãàïîëîæåíèéáûëàáûðàçðóøåíàãàð-
ìîíèÿ ìåæäó êîíñòèòóöèîííûìè ïîëîæåíèÿìè, à òàêæå
íàðóøåíîïîëîæåíèå÷àñòè1ñòàòüè6Êîíñòèòóöèè,ñîãëàñ-
íî êîòîðîìó «Êîíñòèòóöèÿ ÿâëÿåòñÿ öåëîñòíûì àêòîì».
ÊîíñòèòóöèîííûéÑóäâñâîåìÏîñòàíîâëåíèèîò24ÿíâàðÿ
2014 ã. êîíñòàòèðîâàë, ÷òî «èç ÷ëåíñòâà Ëèòîâñêîé
ÐåñïóáëèêèâÅâðîïåéñêîìñîþçåâûòåêàåòíåîáõîäèìîñòü
âûïîëíÿòü ìåæäóíàðîäíûå îáÿçàòåëüñòâà, ñâÿçàííûå ñ
ýòèì ÷ëåíñòâîì», ÷òî «â ñëó÷àå, åñëè óêàçàííûå êîíñòèòó-
öèîííûå îñíîâû ÷ëåíñòâà Ëèòîâñêîé Ðåñïóáëèêè â
Åâðîïåéñêîì ñîþçå, çàêðåïëåííûå â ñòàòüÿõ 1, 2 Êîíñòè-
òóöèîííîãî àêòà «Î ÷ëåíñòâå Ëèòîâñêîé Ðåñïóáëèêè â
Åâðîïåéñêîì ñîþçå», íå îòìåíåíû, íåëüçÿ âíîñèòü òàêèå
ïîïðàâêèâÊîíñòèòóöèþ,êîòîðûìèáûëèáûîïðîâåðãíóòû
îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè, ñâÿçàííûå ñ ÷ëåí-
ñòâîì â Åâðîïåéñêîì ñîþçå». Óêàçàííûå âûøå ïîëîæåíèÿ

îíïðåâûñèëáûïðåäîñòàâëåííûååìóÊîíñòèòóöèåéïîëíî-
ìî÷èÿ (ïðèñâîèë áû òå ïîëíîìî÷èÿ, êîòîðûå îòâåäåíû
èñêëþ÷èòåëüíîÍàðîäóè îñóùåñòâëåíèå êîòîðûõ âîçìîæíî
òîëüêî ïóòåì ðåôåðåíäóìà) è òàêèì îáðàçîì íàðóøèë áû
÷àñòü2ñòàòüè5Êîíñòèòóöèè,âñîîòâåòñòâèèñêîòîðîéïîë-
íîìî÷èÿ âëàñòè îãðàíè÷èâàþòñÿ Êîíñòèòóöèåé. Îäíîâðå-
ìåííîáûëáûíàðóøåíèêîíñòèòóöèîííûéïðèíöèïïðàâîâî-
ãîãîñóäàðñòâà.

ÑôîðìóëèðîâàííûåâÏîñòàíîâëåíèèÊîíñòèòóöèîííî-
ãîÑóäàîò24ÿíâàðÿ2014ã.òðåáîâàíèÿêñîäåðæàíèþêîí-
ñòèòóöèîííûõïîïðàâîêèìåþòíåòîëüêîòåîðåòè÷åñêîå,íî
è êîíêðåòíîå ïðàêòè÷åñêîå çíà÷åíèå. Âûøå óæå îòìå÷à-
ëîñü,÷òîêîíñòèòóöèîííûåïîïðàâêèìîãóòâíîñèòüñÿòàêæå
èïóòåìðåôåðåíäóìà,àïîïðàâêèêíåêîòîðûìïîëîæåíèÿì
Êîíñòèòóöèè–òîëüêîïóòåìðåôåðåíäóìà.Ñîãëàñíî÷àñòè3
ñòàòüè 9 Êîíñòèòóöèè ðåôåðåíäóì îáúÿâëÿåòñÿ â ñëó÷àå,
åñëè ýòîãî òðåáóåò íå ìåíåå 300 òûñÿ÷ èçáèðàòåëåé.
Èíèöèàòèâíàÿãðóïïàãðàæäàíâêîíöå2013ãîäàñîáðàëàè
ïðåäñòàâèëàÃëàâíîéèçáèðàòåëüíîéêîìèññèè26 ñâûøå300
òûñÿ÷ïîäïèñåéãðàæäàí,òðåáóþùèõïðîâåñòèðåôåðåíäóì
îòíîñèòåëüíî âíåñåíèÿ èçìåíåíèé â ñòàòüè 9, 47 è 147
Êîíñòèòóöèèèóñòàíîâèòü inter alia,÷òî«çåìëÿ,âíóòðåííèå
âîäû,ëåñà,ïàðêèíàïðàâåñîáñòâåííîñòèìîãóòïðèíàäëå-
æàòüòîëüêîãðàæäàíàìËèòîâñêîéÐåñïóáëèêèèãîñóäàðñò-
âó». Âûíîñèìîå íà ðåôåðåíäóì ïîëîæåíèå îçíà÷àåò, ÷òî
ãðàæäàíå èþðèäè÷åñêèå ëèöà èíîñòðàííûõ ãîñóäàðñòâíå

ñмîгуò íà пðàâå ñîáñòâåííîñòè пðèîáðåòàòü çåìëþ, ëåñà,
âíóòðåííèåâîäû.Âñëó÷àåïðèíÿòèÿïðåäëàãàåìîéïîïðàâ-
êè ê ñòàòüå 47 Êîíñòèòóöèè áûëè áû îïðîâåðãíóòû îáÿçà-
òåëüñòâàËèòîâñêîãîãîñóäàðñòâà,âûòåêàþùèåèç÷ëåíñòâà
âÅâðîïåéñêîìñîþçå:ïðèâñòóïëåíèèâÅâðîïåéñêèéñîþç
Ëèòîâñêàÿ Ðåñïóáëèêà îáÿçàëàñü ñîáëþäàòü íîðìû ïðàâà
Åâðîïåéñêîãî ñîþçà, èìåþùèå îáÿçàòåëüíûé õàðàêòåð, è
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26В соответствии с Законом о референдуме референдумы проводятся и их
результаты определяются Главной избирательной комиссией (Закон
Литовской Республики о референдуме. Valstybės žinios, 2002, № 64-2570).
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åò, íàïðèìåð, òî, ÷òî, íåâçèðàÿ íà òî îáñòîÿòåëüñòâî, ÷òî
âûíîñèìûéíàðåôåðåíäóìâîïðîñîïðîâåðãíóëáûìåæäó-
íàðîäíûå îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè, âûòåêàþ-
ùèåèç÷ëåíñòâàâÅâðîïåéñêîìñîþçå,ðåôåðåíäóìïîäàí-
íîìóâîïðîñóâñåðàâíîäîëæåíñîñòîÿòüñÿ(íèêòîíåìîæåò
çàïðåòèòüïðîâåäåíèå òàêîãîðåôåðåíäóìà), àðåøåíèåïî
ïîâîäóñîîòâåòñòâèÿêîíñòèòóöèîííîéïîïðàâêè,âíåñåííîé
ïóòåìðåôåðåíäóìà,ÊîíñòèòóöèèÊîíñòèòóöèîííûéÑóäìîã
áûâûíåñòèòîëüêîïîñëåâíåñåíèÿêîíñòèòóöèîííîéïîïðàâ-
êèïóòåìðåôåðåíäóìà.Âîçìîæíûèäðóãèåâàðèàíòûòîëêî-
âàíèÿïîëîæåíèÿÊîíñòèòóöèîííîãîÑóäàîòîì,÷òî«íåëüçÿ
âíîñèòü òàêèåïîïðàâêèâÊîíñòèòóöèþ, êîòîðûìèáûëèáû
îïðîâåðãíóòû îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè, ñâÿ-
çàííûåñ÷ëåíñòâîìâÅâðîïåéñêîìñîþçå».Ñäðóãîéñòîðî-
íû, îçíà÷àåò ëè óêàçàííîå ïîëîæåíèå Êîíñòèòóöèîííîãî
Ñóäà, ÷òîÊîíñòèòóöèîííûéÑóä èìååò ïîëíîìî÷èÿ ïî îñó-
ùåñòâëåíèþ ïðåäâàðèòåëüíîãî (a priòri, ex ante) êîíñòèòó-
öèîííîãî êîíòðîëÿ ïî îòíîøåíèþ ê çàêîíàìîá èçìåíåíèè
Êîíñòèòóöèè? Äî ñèõ ïîð ïîëîæåíèÿ Êîíñòèòóöèè, çàêðåï-
ëÿþùèå êîíñòèòóöèîííûé êîíòðîëü, ïîíèìàëèñü êàê ïðåä-
óñìàòðèâàþùèå òîëüêî ïîñëåäóþùèé (a posteriòri) êîíòðîëü
çàêîíñòèòóöèîííîñòüþïðàâîâûõàêòîâ.×òîáûíèãîâîðèëè,
óêàçàííîå ïîëîæåíèå Êîíñòèòóöèîííîãî Ñóäà òðåáóåò ðàçúÿñ-
íåíèÿ. Îíî ìîæåò áûòü äàíî òîëüêî Êîíñòèòóöèîííûì
Ñóäîì.Ñåéì10àïðåëÿ2014ã.âûíåñïîñòàíîâëåíèåîáîáúÿâ-
ëåíèèðåôåðåíäóìàïîïîâîäóâíåñåíèÿèçìåíåíèéâñòàòüè
9, 47 è 147 Êîíñòèòóöèè è ïîñòàíîâèë, ÷òî ðåôåðåíäóì
ñîñòîèòñÿ28èþíÿ2014ã.;Ñåéìòàêæåâûíåñïîñòàíîâëåíèå
îòíîñèòåëüíî îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä ñ ïðîñü-
áîé îïðåäåëèòü, íå ïðîòèâîðå÷àò ëè Êîíñòèòóöèè ñîîòâåò-
ñòâóþùèåïîëîæåíèÿÇàêîíàîðåôåðåíäóìå.Êîíñòèòóöèîí-
íûé Ñóä ïðèíÿë îáðàùåíèå Ñåéìà ê ðàññìîòðåíèþ. Òàêîå
îáðàùåíèåâÊîíñòèòóöèîííûéÑóäèìååòñìûñë,ïîñêîëüêó
ÊîíñòèòóöèîííûéÑóäïðèðàññìîòðåíèèäåëàìîæåòðàçúÿñ-
íèòü ñîäåðæàíèå ñôîðìóëèðîâàííîãî èì â ïîñòàíîâëåíèè
îò24ÿíâàðÿ2014ã.ïîëîæåíèÿ,ñîãëàñíîêîòîðîìó«âñëó-

ÏîñòàíîâëåíèÿÊîíñòèòóöèîííîãîÑóäàîçíà÷àþò,÷òîÊîíñ-
òèòóöèîííûé Ñóä êîñâåííî êîíñòàòèðîâàë, ÷òî Кîíñòèòу-

цèîííûé Суä íàäåëåí пîëíîмîчèÿмè, пîçâîëÿюùèмè åму

ðåшàòü, íå пðîòèâîðåчàò ëè êîíñòèòуцèîííûå пîпðàâêè, â

òîм чèñëå è âíåñåííûå пуòåм ðåфåðåíäумà, Кîíñòèòуцèè

(êàê пî ñîäåðжàíèю, òàê è пî пîðÿäêу èх пðèíÿòèÿ). Ñëåäóåò
îòìåòèòü,÷òîâÊîíñòèòóöèèexpressis verbis íåçàêðåïëåíî,
÷òî Êîíñòèòóöèîííûé Ñóä íàäåëåí ïîëíîìî÷èÿìè, ïîçâî-
ëÿþùèìèåìóðåøàòü,íåïðîòèâîðå÷àòëèêîíñòèòóöèîííûå
ïîïðàâêè,âíåñåííûåïóòåìðåôåðåíäóìàèëèíàîñíîâàíèè
ïðèíÿòîãî Ñåéìîì çàêîíà, Êîíñòèòóöèè ïî ñâîåìó ñîäåð-
æàíèþ.Ìîæíîïðåäïîëàãàòü,÷òîïîëíîìî÷èÿïîðàññëåäî-
âàíèþòîãî,íåïðîòèâîðå÷àòëèêîíñòèòóöèîííûåïîïðàâêè
Êîíñòèòóöèè,ïîìíåíèþÊîíñòèòóöèîííîãîÑóäà,âûòåêàþò
èçïîëîæåíèÿ÷àñòè1ñòàòüè6Êîíñòèòóöèè,ñîãëàñíîêîòî-
ðîìó«Êîíñòèòóöèÿÿâëÿåòñÿöåëîñòíûìàêòîì»,àòàêæåèç
íåîáõîäèìîñòè îáåñïå÷èòü, ÷òîáû äàííîå ïîëîæåíèå íå
áûëî íàðóøåíî, ò. å. ÷òîáû â Êîíñòèòóöèè íå ïîÿâèëîñü
íåñêîëüêîðàçëè÷íûõ,êîíêóðèðóþùèõìåæäóñîáîéèîïðî-
âåðãàþùèõäðóãäðóãàïîëîæåíèé.

ÏîëîæåíèåÊîíñòèòóöèîííîãîÑóäàîòîì,÷òî«âñëó÷àå,
åñëèêîíñòèòóöèîííûåîñíîâû÷ëåíñòâàËèòîâñêîéÐåñïóá-
ëèêè â Åâðîïåéñêîì ñîþçå, çàêðåïëåííûå â ñòàòüÿõ 1 è 2
Êîíñòèòóöèîííîãîàêòà«Î÷ëåíñòâåËèòîâñêîéÐåñïóáëèêèâ
Åâðîïåéñêîì ñîþçå», íå îòìåíåíû, íåëüçÿ âíîñèòü òàêèå

пîпðàâêè â Кîíñòèòуцèю, êîòîðûìè áûëè áû îïðîâåðãíóòû
îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè, ñâÿçàííûå ñ ÷ëåí-
ñòâîìâÅâðîïåéñêîìñîþçå»,âûçûâàåòåùåîäíóòåîðåòè÷å-
ñêóþèïðàêòè÷åñêóþïðîáëåìó:îçíà÷àåòëèóêàçàííîåïîëî-
æåíèåòî,÷òîâñëó÷àåêîíñòàòàöèèÊîíñòèòóöèîííûìÑóäîì
òîãî, ÷òî âûíîñèìûé íà ðåôåðåíäóì âîïðîñ îïðîâåðãàåò
ìåæäóíàðîäíûå îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè,
âûòåêàþùèå èç ÷ëåíñòâà â Åâðîïåéñêîì ñîþçå, è ïîýòîìó
ïðîòèâîðå÷èò Êîíñòèòóöèè, – ðåôåðåíäóì ïî äàííîìó
âîïðîñó âîîáùå íå ìîæåò ïðîâîäèòüñÿ, èëè óêàçàííîå
ïîëîæåíèå Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà îçíà÷à-
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Êîíñòèòóöèèôóíäàìåíòàëüíûåêîíñòèòóöèîííûåöåííîñòè:
íåçàâèñèìîñòü ãîñóäàðñòâà, äåìîêðàòèþ è ðåñïóáëèêó,
ïðèðîæäåííûéõàðàêòåðïðàâèñâîáîä÷åëîâåêà.

4.Íåäîïóñòèìûòàêèåïîïðàâêèâ Êîíñòèòóöèþ,êîòîðûå
îïðîâåðãëè áû ìåæäóíàðîäíûå îáÿçàòåëüñòâà Ëèòîâñêîé
Ðåñïóáëèêè, âûòåêàþùèå èç ÷ëåíñòâà Ëèòîâñêîé Ðåñïóá-
ëèêèâÅâðîïåéñêîìñîþçå,–÷òîáûâíåñòèòàêèåïîïðàâêè,â
ïåðâóþî÷åðåäüñëåäóåòèçìåíèòüÊîíñòèòóöèîííûéàêò«Î
÷ëåíñòâåËèòîâñêîéÐåñïóáëèêèâÅâðîïåéñêîìñîþçå».

5.ÏðèíÿòûéÑåéìîìçàêîíîáèçìåíåíèèÊîíñòèòóöèè
íå ìîæåò âíåñòè òàêèå èçìåíåíèÿ â ïîëîæåíèÿ Êîíñòèòó-
öèè, ÷òîáû óñòàíîâëåííîå â íèõ ïðàâîâîå ðåãóëèðîâàíèå
êîíêóðèðîâàëî áû ñ òåì ïðàâîâûì ðåãóëèðîâàíèåì, êîòî-
ðîåóñòàíîâëåíîâêîíñòèòóöèîííûõïîëîæåíèÿõ,ïîäëåæà-
ùèõèçìåíåíèþòîëüêîïóòåìðåôåðåíäóìà.

6. Â ÷àñòè 1 ñòàòüè 147 Êîíñòèòóöèè óñòàíîâëåíî, ÷òî
âíåñòè â Ñåéì ïðåäëîæåíèå îòíîñèòåëüíî èçìåíåíèÿ èëè
äîïîëíåíèÿÊîíñòèòóöèèèìååòïðàâîãðóïïà÷ëåíîâÑåéìà
âñîñòàâåíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìàèëè
íåìåíåå 300 òûñÿ÷ èçáèðàòåëåé. Ýòî çíà÷èò, ÷òî íèêàêèå
äðóãèåñóáúåêòûíåèìåþòïðàâàâíåñòèâÑåéìïðîåêòêîí-
ñòèòóöèîííîé ïîïðàâêè. Êîìèòåòû, äðóãèå ñòðóêòóðíûå
ïîäðàçäåëåíèÿ Ñåéìà íå èìåþò ïðàâà ïî ñóùåñòâó èçìå-
íèòüñîäåðæàíèåïðîåêòàêîíñòèòóöèîííîéïîïðàâêè,ïðåä-
ëîæåííîé Ñåéìó ãðóïïîé ÷ëåíîâ Ñåéìà â ñîñòàâå 1/4 îò
îáùåãî ÷èñëà ÷ëåíîâ Ñåéìà èëè 300 òûñÿ÷ èçáèðàòåëåé.
Ñåéì íå ìîæåò ïðèíÿòü êîíñòèòóöèîííóþ ïîïðàâêó, ïðåä-
ñòàâëåííóþÑåéìóêîìèòåòàìè,äðóãèìèñòðóêòóðíûìèïîä-
ðàçäåëåíèÿìèÑåéìà.

7.Ïðèðàññìîòðåíèèâíåñåííîãîãðóïïîé÷ëåíîâÑåéìà
÷èñëåííîñòüþíåìåíåå1/4îòîáùåãî÷èñëà÷ëåíîâÑåéìà
èëèíåìåíåå÷åì300òûñÿ÷èçáèðàòåëåéïðîåêòàêîíñòèòó-
öèîííîé ïîïðàâêè Ñåéì ìîæåò îäîáðèòü ïðîåêò èëè åãî
îòêëîíèòü;Ñåéìíåìîæåòèçìåíèòüïðåäëîæåííûéïðîåêò
ïî ñóùåñòâó. Ïðè ðàññìîòðåíèè ïðîåêòà êîíñòèòóöèîííîé
ïîïðàâêè â Ñåéìå â íåãî ìîãóò âíîñèòüñÿ òîëüêî íåñóùå-
ñòâåííûå èçìåíåíèÿ, ò. å. èçìåíåíèÿ, ïî ñóùåñòâó íå
ìåíÿþùèå ñîäåðæàíèå ïðåäñòàâëåííîãî ïðîåêòà, öåëü
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÷àå, åñëè êîíñòèòóöèîííûå îñíîâû ÷ëåíñòâà Ëèòîâñêîé
ÐåñïóáëèêèâÅâðîïåéñêîìñîþçå,çàêðåïëåííûåâñòàòüÿõ1
è 2 Êîíñòèòóöèîííîãî àêòà «Î ÷ëåíñòâå Ëèòîâñêîé
ÐåñïóáëèêèâÅâðîïåéñêîìñîþçå»íåîòìåíåíû,íåëüçÿ âíî-

ñèòü òàêèå ïîïðàâêè â Êîíñòèòóöèþ, êîòîðûìè áûëè áû
îïðîâåðãíóòû îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñïóáëèêè, ñâÿ-
çàííûåñ÷ëåíñòâîìâÅâðîïåéñêîìñîþçå».

Çàêëþчåíèÿ

1. Êîíñòèòóöèîííî-ïðàâîâîå ðåãóëèðîâàíèå âíåñåíèÿ
èçìåíåíèéâÊîíñòèòóöèþîáóñëîâëåíîïîíèìàíèåìñàìîé
Êîíñòèòóöèè, åå ïðèðîäîé è íàçíà÷åíèåì. Ïðè âíåñåíèè
ïîïðàâîêâÊîíñòèòóöèþäîëæåíñîáëþäàòüñÿçàêðåïëåííûé
â÷àñòè1ñòàòüè6Êîíñòèòóöèèèìïåðàòèâ,÷òîÊîíñòèòóöèÿ
ÿâëÿåòñÿöåëîñòíûìàêòîì.ÂñåïîëîæåíèÿÊîíñòèòóöèèòàê
ñâÿçàíû ìåæäó ñîáîé, ÷òî ñîäåðæàíèå îäíèõ ïîëîæåíèé
Êîíñòèòóöèèîáóñëîâëèâàåòñîäåðæàíèåäðóãèõååïîëîæå-
íèé; êîíñòèòóöèîííûå ïîëîæåíèÿ ñîñòàâëÿþò åäèíóþ,
ñòðîéíóþ ñèñòåìó; íè îäíî èç ïîëîæåíèé Êîíñòèòóöèè íå
ìîæåòáûòüïðîòèâîïîñòàâëåíîäðóãèìååïîëîæåíèÿì.

2.Èìïåðàòèâ ñîãëàñîâàííîñòè êîíñòèòóöèîííûõïîëî-
æåíèé ïðåäïîëàãàåò ìàòåðèàëüíûå è ïðîöåññóàëüíûå
îãðàíè÷åíèÿ ïðè âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ.
Ïðîöåññóàëüíûå îãðàíè÷åíèÿ ïðè âíåñåíèè èçìåíåíèé â
Êîíñòèòóöèþîçíà÷àþò,÷òîâÊîíñòèòóöèèçàêðåïëåíïîðÿ-
äîêååèçìåíåíèÿ,êîòîðûéíåîáõîäèìîñîáëþäàòüïðèâíå-
ñåíèè êîíñòèòóöèîííûõ ïîïðàâîê.Íåñîáëþäåíèå óñòàíîâ-
ëåííîãî â Êîíñòèòóöèè ïîðÿäêà åå èçìåíåíèÿ ñòàëî áû
îñíîâàíèåìäëÿïðèçíàíèÿêîíñòèòóöèîííîéïîïðàâêèïðî-
òèâîðå÷àùåéÊîíñòèòóöèèïîïîðÿäêóååïðèíÿòèÿ.

3.Ìàòåðèàëüíûåîãðàíè÷åíèÿïðèâíåñåíèèèçìåíåíèé
â Êîíñòèòóöèþ (îãðàíè÷åíèÿ ïî îòíîøåíèþ ê ñîäåðæàíèþ
êîíñòèòóöèîííûõïîïðàâîê) âûòåêàþòèçîáùåãî êîíñòèòó-
öèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ è ïðåäíàçíà÷àþòñÿ äëÿ
çàùèòûóíèâåðñàëüíûõöåííîñòåé,íàêîòîðûõîñíîâûâàåò-
ñÿÊîíñòèòóöèÿ,æèçíüîáùåñòâàèãîñóäàðñòâà,àòàêæåäëÿ
îáåñïå÷åíèÿ ñîãëàñîâàííîñòè ïîëîæåíèé Êîíñòèòóöèè.
Ñîãëàñíî Êîíñòèòóöèè íåäîïóñòèìû òàêèå ïîïðàâêè ê
Êîíñòèòóöèè, êîòîðûå îïðîâåðãëè áû çàêðåïëåííûå â
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CantheamendmentstotheConstitution

contradicttheConstitutionitself?

Summary

PursuanttoArticle147,Part1oftheConstitutiontheSeima
mayapproveordeclinethedraftofamendmentifitissubmitted
bythegroupnotlessthan¼ofthetotalnumberofmembersofthe
Seima or by not less than 300 000 voters. The law on
Amendments to theConstitutionadoptedby theSeima,cannot
makesuchamendmentsintheprovisionsoftheConstitutionas
the legal regulation will contradict the legal regulation which is
establishedintheconstitutionalpositionsduetoamendmentonly
bythemeansofreferendum.Tangiblelimitationderivesfromthe
general constitutional-legal regulation and is assigned for the
protection of universal values and is based on which the
Constitution,lifeofsocietyandstate,aswellasensuringofcoor-
dinationoftheprovisionsoftheConstitution.
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êîòîðûõ – ëó÷øå îòðåäàêòèðîâàòü òåêñò ïðîåêòà êîíñòèòó-
öèîííîéïîïðàâêèñòî÷êèçðåíèÿëèòîâñêîãîÿçûêàèþðè-
äè÷åñêîéòåõíèêè,íåìåíÿÿîáúåìïðåäëàãàåìîãîêîíñòèòó-
öèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ, óòî÷íèòü èëè êîíêðåòè-
çèðîâàòüïðåäëàãàåìûåôîðìóëèðîâêè.
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