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XVI­Êîíãðåññ­Êîíôåðåíöèè­åâðîïåéñêèõ

êîíñòèòóöèîííûõ­ñóäîâ

Кîíфåðåíцèÿ åâðîпåéñêèх êîíñòèòуцèîííûх ñуäîâ è åå
Кîíгðåññû пðåäñòàâëÿюò ñîáîé чðåçâûчàéíî âàжíûé îáùå-
åâðîпåéñêèé фîðум äëÿ шèðîêîгî, ñîäåðжàòåëüíîгî, мíîгî-
ñòîðîííåгî îáмåíà мíåíèÿмè, èäåÿмè è îпûòîм, чòî âûðàжå-
íî â фîðмуëèðîâêå цåëè â пðåàмáуëå Уñòàâà Кîíфåðåíцèè. В
ñâåòå эòîгî Кîíñòèòуцèîííûé Суä Аâñòðèè, êîòîðûé ужå
âûñòупàë уñòðîèòåëåм Кîíфåðåíцèè â 1978 гîäу, ñ 12 пî 14
мàÿ 2014 гîäà â âåíñêîм Хîфáуðгå îðгàíèçîâàë XVI Кîíгðåññ
íà òåму “Сîòðуäíèчåñòâî мåжäу êîíñòèòуцèîííûмè ñуäàмè â
Еâðîпå – ðàмîчíûå уñëîâèÿ è пåðñпåêòèâû â íàñòîÿùåå
âðåмÿ”, â êîòîðîм пðèíÿëè учàñòèå  пîëíîпðàâíûå чëåíû
Кîíгðåññà, àññîцèèðîâàííûé чëåí, à òàêжå íàáëюäàòåëè è
гîñòè. 

Ïðèâåòñòâåííîå­îáðàùåíèå

Ãåðõàðò  Õîëüöèíãåð 

Ïðåäñåäàòåëü Кîíфåðåíцèè åâðîпåéñêèх
êîíñòèòуцèîííûх ñуäîâ è 

Ïðåäñåäàòåëü Кîíñòèòуцèîííîгî Суäà 
Аâñòðèéñêîé Ðåñпуáëèêè

Óâàæàåìûé­ãîñïîäèí­Ôåäåðàëüíûé­ïðåçèäåíò!
Óâàæàåìûå­äàìû­è­ãîñïîäà!
Äî­ðî­ãèå­êîë­ëå­ãè!
Ñåð­äå÷­íî­ïðè­âå­ò­ñòâóþ­âñåõ­­Âàñ­íà­òîð­æå­ñò­âåí­íîì­çà­ñå­-

äà­íèè­ îòê­ðû­òèÿ­ XVI­ Êîíã­ðåñ­ñà­ Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­â­Çà­ëå­Òîð­æåñòâ­Âåíñ­êî­ãî­Õîô­áóð­ãà.
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Îò­äåëü­íî­ õî­òå­ëîñü­ áû­ ïîï­ðè­âå­ò­ñòâî­âàòü­Ôå­äå­ðàëü­íî­ãî
ïðå­çè­äåí­òà­Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè­ãîñ­ïî­äè­íà­Õàéí­öà­Ôè­-
øå­ðà!

Ïîç­âîëü­òå­ìíå­ òàê­æå­ñåð­äå÷­íî­ïîï­ðè­âå­ò­ñòâî­âàòü­ïðåä-
ñ­òà­âè­òå­ëÿ­Ôå­äå­ðàëü­íî­ãî­ ïðà­âè­òåëü­ñòâà­ Àâñòðèè­ ãîñ­ïî­äè­íà
Éî­çå­ôà­ Îñ­òåð­ìàéå­ðà,­ îò­âå­÷à­þ­ùå­ãî­ çà­ êîíñ­òè­òó­öè­îí­íûå
âîï­ðî­ñû­â­âå­äî­ì­ñòâå­Ôå­äå­ðàëü­íî­ãî­êàíö­ëå­ðà.

ß­òàê­æå­ðàä­ïðè­âå­ò­ñòâî­âàòü­Ïðåä­ñå­äà­òå­ëÿ­Åâ­ðî­ïåéñ­êî­ãî
ñó­äà­ïî­ïðà­âàì­÷å­ëî­âå­êà­ãîñ­ïî­äè­íà­Äè­íà­Øïèëü­ìàí­à­è­Ïðåä­-
ñå­äà­òå­ëÿ­ Ñó­äà­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà­ ãîñ­ïî­äè­íà­ Âàñ­ñè­ëè­î­ñà
Ñêó­ðè­ñà.

Ïîç­âîëü­òå­ìíå­ñåð­äå÷­íî­ïîï­ðè­âå­ò­ñòâî­âàòü­ïðåä­ñå­äà­òå­-
ëåé­è­÷ëå­íîâ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ñî­âñåé­Åâ­ðî­ïû!­Âà­øå
ó÷àñ­òèå­â­ýòîì­Êîíã­ðåñ­ñå­-­îñî­áàÿ­÷åñòü­è­ïî­÷åò­äëÿ­Êîíñ­òè­-
òó­öè­îí­íî­ãî­Ñó­äà­Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè!

ß­òàê­æå­â­âûñ­øåé­ñòå­ïå­íè­ðàä­ïðè­âå­ò­ñòâî­âàòü­ïðåäñ­òà­-
âè­òå­ëåé­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­Àçèè,­Àô­ðè­êè­è­Þæ­íîé­Àìå­-
ðè­êè­ ó­ íàñ­ â­ Âå­íå.­ Ïå­ðå­äàþ­ ñåð­äå÷­íûé­ ïðè­âåò­ äèï­ëî­ìà­òè­-
÷åñ­êèì­ ïðåäñ­òà­âè­òå­ëÿì­ âñåõ­ ãî­ñó­äàðñòâ,­ êîíñ­òè­òó­öè­îí­íûå
ñó­äû­êî­òî­ðûõ­ïðè­íè­ìà­þò­ó÷àñ­òèå­â­ýòîì­Êîíã­ðåñ­ñå.

Ñåð­äå÷­íî­ ïðè­âå­ò­ñòâóþ­ ìíî­ãî­÷èñ­ëåí­íûõ­ âû­ñî­êî­ïîñ­òàâ­-
ëåí­íûõ­ïðåäñ­òà­âè­òå­ëåé­âûñ­øèõ­îð­ãà­íîâ­ôå­äå­ðà­öèè­è­ôå­äå­-
ðàëü­íûõ­çå­ìåëü,­â­îñî­áåí­íîñ­òè­Íà­öè­î­íàëü­íî­ãî­ñî­âå­òà­è­Ôå­-
äå­ðàëü­íî­ãî­ñî­âå­òà,­à­òàê­æå­âûñ­øèõ­ñó­äîâ­Àâñòðèè,­óíè­âåð­ñè­-
òå­òîâ­è­ÑÌÈ.­

È­íà­êî­íåö,­÷òî­íå­ìå­íåå­âàæ­íî,­òàê­æå­ïðè­âå­ò­ñòâóþ­ñðå­äè
ó÷àñò­íè­êîâ­ ýòî­ãî­ òîð­æå­ñò­âåí­íî­ãî­ çà­ñå­äà­íèÿ­ îòê­ðû­òèÿ
äåéñòâó­þ­ùèõ­ è­ áûâ­øèõ­ ÷ëå­íîâ­ Êîíñ­òè­òó­öè­îí­íî­ãî­ Ñó­äà
Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè.

Óâà­æà­å­ìûå­äà­ìû­è­ãîñ­ïî­äà!
Íàñ,­âñåõ­ñîá­ðàâ­øèõ­ñÿ­çäåñü,­ñå­ãîä­íÿ­îáú­å­äè­íÿ­åò­ïðè­-

âåð­æåí­íîñòü­èäåå­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ.­Èäåå­òî­ãî,
÷òî,­âî-ïåð­âûõ,­âñå­äåéñòâèÿ­ãî­ñó­äà­ð­ñòâåí­íûõ­îð­ãà­íîâ­-­çà­-
êî­íî­äà­òåëü­íûõ,­ñó­äåá­íûõ­è­èñ­ïîë­íè­òåëü­íûõ,­âêëþ­÷àÿ­ïðà­âè­-
òåëü­ñòâî,­-­äîëæ­íû­îñó­ùå­ñ­òâëÿòü­ñÿ­íà­îñ­íî­âà­íèè­Êîíñ­òè­òó­-
öèè­ è­ â­ ñî­îò­âå­ò­ñòâèè­ ñ­ Êîíñ­òè­òó­öè­åé,­ è­ ÷òî,­ âî-âòî­ðûõ,­ çà
ñîá­ëþ­äå­íè­åì­ Êîíñ­òè­òó­öèè­ çîð­êî­ ñëå­äèò­ îñî­áûé­ ñóä,­ à
èìåí­íî­ -­Êîíñ­òè­òó­öè­îí­íûé­Ñóä.­Êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­-
äèå­ÿâ­ëÿ­åò­ñÿ,­òà­êèì­îá­ðà­çîì,­èñ­òèí­íûì­"ñòðà­æåì­Êîíñ­òè­òó­-
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öèè",­ êàê­ âû­ðà­çèë­ñÿ­ â­ ñâî­èõ­ òðó­äàõ­ îñ­íî­âî­ïî­ëîæ­íèê­ ýòîé
èäåè Ãàíñ Кåëü çåí. ×ðåç­âû­÷àé­íî­âàæíîå­çíà­÷å­íèå­êîíñ­òè­òó­-
öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ­ äëÿ­ ïðà­âî­âî­ãî­ ãî­ñó­äà­ð­ñòâà­ áû­ëî­ îä­-
íàæ­äû­î÷åíü­ìåò­êî­îïè­ñà­íî­ñëå­äó­þ­ùè­ìè­ñëî­âà­ìè:­"A consti-
tution which would not establish a constitutional court with the
power to annul unconstitutional acts, is a light which does not
shine" ("Кîíñ òè òу цèÿ, êî òî ðàÿ íå íàäåëÿåò êîíñ òè òу цè îí íûé
ñуä пîë íî мî чè åм îò мå íÿòü íå êî íñ òè òу цè îí íûå íîð мû, - эòî
ñâåò, êî òî ðûé íå ñè ÿ åò").

Âû­ïîë­íÿÿ­çà­äà­÷è­ïî­ãà­ðàí­òè­ðî­âà­íèþ­ñî­îò­âå­ò­ñòâèÿ­Êîíñ­-
òè­òó­öèè­ âñåõ­ äåéñòâèé­ ãî­ñó­äà­ð­ñòâåí­íûõ­ îð­ãà­íîâ­ è­ ïðåæ­äå
âñå­ãî­ïî­çà­ùè­òå­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­îò­äåëü­íûõ­ãðàæ­äàí
ïî­îò­íî­øå­íèþ­ê­ãî­ñó­äà­ð­ñòâó­è­åãî­àï­ïà­ðà­òó­âëàñ­òè,­êîíñ­òè­òó­-
öè­îí­íîå­ïðà­âî­ñó­äèå­ âíî­ñèò­ íå­ òîëü­êî­ ÷ðåç­âû­÷àé­íî­ âàæ­íûé
âêëàä­â­îõ­ðà­íó­ïðà­âî­âî­ãî­ãî­ñó­äà­ð­ñòâà,­íî­è­ñïî­ñî­á­ñòâó­åò­óê­-
ðåï­ëå­íèþ­ äå­ìîê­ðà­òèè­ è­ òåì­ ñà­ìûì­ ïî­ëè­òè­÷åñ­êîé­ ñòà­áèëü­-
íîñ­òè­â­íà­øèõ­ãî­ñó­äà­ð­ñòâàõ.

Äëÿ­íàñ,­÷ëå­íîâ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­ýòî­îç­íà­÷à­åò­âû­-
ñî­êóþ­ ñòå­ïåíü­ îò­âå­ò­ñòâåí­íîñ­òè.­ Îò­âå­ò­ñòâåí­íîñ­òè,­ êî­òî­ðóþ
ìû­âñåã­äà­äîëæ­íû­îñîç­íà­âàòü,­èñ­ïîë­íÿÿ­îáÿ­çàí­íîñ­òè­ñóäüè.

Ýòà­îò­âå­ò­ñòâåí­íîñòü­òðå­áó­åò­îò­êàæ­äî­ãî­èç­íàñ­îñî­áîé,
êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âîé­ ýòè­êè.­ Ýòî­ ïî­çè­öèÿ,­ êî­òî­ðàÿ
âäîõ­íîâ­ëå­íà­ ñòðåì­ëå­íè­åì­ äîñ­òè÷ü­ íà­è­âûñ­øå­ãî­ þðè­äè­÷åñ­-
êî­ãî­ êà­÷å­ñò­âà­ íà­øèõ­ ðå­øå­íèé,­ ñòðà­ñò­íûì­æå­ëà­íè­åì­ ê­ îñó­-
ùå­ñ­òâëå­íèþ­ Êîíñ­òè­òó­öèè,­ àá­ñî­ëþò­íîé­ äèñ­òàí­öè­ðî­âàí­-
íîñòüþ­ ïî­ îò­íî­øå­íèþ­ ê­ ïàð­òèé­íî-ïî­ëè­òè­÷åñ­êèì,­ îá­ùå­ñò­-
âåí­íûì­èëè­ëè÷­íûì­èí­òå­ðå­ñàì­è­áåñ­êî­ìï­ðî­ìè­ñ­ñíîé­ãî­òîâ­-
íîñòüþ­ê­ïðè­íÿ­òèþ­íåï­ðå­äâ­çÿ­òûõ­ðå­øå­íèé.­È­òîëü­êî­òîã­äà,
êîã­äà­ìû­ïðè­ëî­æèì­ê­ýòî­ìó­âñå­ñòà­ðà­íèÿ,­òîëü­êî­òîã­äà­êîíñ­-
òè­òó­öè­îí­íûå­ñó­äû,­â­êî­òî­ðûõ­ìû­ðà­áî­òà­åì,­ñìî­ãóò­îñè­ëèòü
ïîñ­òàâ­ëåí­íûå­ïå­ðåä­íè­ìè­çà­äà­÷è­âî­áëà­ãî­ãî­ñó­äà­ð­ñòâà­è­îá­-
ùå­ñò­âà,­ êàê­ áû­ ìíî­ãî­÷èñ­ëåí­íû­ è­ ñëîæ­íû­ îíè­ íè­ áû­ëè.­ È
òîëü­êî­ñîõ­ðà­íÿÿ­òà­êóþ­ïî­çè­öèþ,­êîíñ­òè­òó­öè­îí­íûé­ñóä­áó­äåò
â­ ñîñ­òî­ÿ­íèè­ îáåñ­ïå­÷èòü­ äî­âå­ðèå­ íà­ñå­ëå­íèÿ,­ íå­îá­õî­äè­ìîå
äëÿ­åãî­äå­ÿ­òåëü­íîñ­òè.­Âåäü­èìåí­íî­äî­âå­ðèå­ëþ­äåé­â­ñòðà­íå
ê­ êîð­ðå­êò­íî­ìó,­ íå­ïîä­äà­þ­ùå­ìó­ñÿ­ âëè­ÿ­íèþ­èçâ­íå­ âû­ïîë­íå­-
íèþ­çà­äà÷­êîíñ­òè­òó­öè­îí­íûì­ñó­äîì­ïðåäñ­òàâ­ëÿ­åò­ñî­áîé­åãî
ñà­ìûé­çíà­÷è­òåëü­íûé­êà­ïè­òàë.­Íà­íå­ãî­ñóä­ìî­æåò­ïî­ëî­æèòü­ñÿ
â­ñëîæ­íûå­äëÿ­ïî­ëè­òè­êè­èëè­îá­ùå­ñò­âà­âðå­ìå­íà,­âå­ðî­ÿò­íîñòü
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êî­òî­ðûõ­èñê­ëþ­÷èòü­íè­êîã­äà­íåëü­çÿ,­êîã­äà­îò­íå­ãî­ïîò­ðå­áó­åò­-
ñÿ­âíåñòè­ñâîé­âêëàä­â­îáåñ­ïå­÷å­íèå­ïðà­âî­âî­ãî­ãî­ñó­äà­ð­ñòâà
è­äå­ìîê­ðà­òèè.

Êîí­ôå­ðåí­öèÿ­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ñó-
­ùå­ñò­âó­åò­óæå­áî­ëåå­40­ëåò.­Â­1972­ãî­äó­Êîíñ­òè­òó­öè­îí­íûå­Ñó­-
äû­ Ôå­äå­ðà­òèâ­íîé­ Ðåñ­ïóá­ëè­êè­ Ãåð­ìà­íèÿ,­ Èòà­ëèè,­ áûâ­øåé
Ñî­öè­à­ëèñ­òè­÷åñ­êîé­ Ôå­äå­ðà­òèâ­íîé­ Ðåñ­ïóá­ëè­êè­Þãîñ­ëà­âèÿ­ è
Àâñòðèè­ âïåð­âûå­ ñîá­ðà­ëèñü­ íà­ Êîíã­ðåññ­ â­ Äóá­ðîâ­íè­êå­ íà
òåð­ðè­òî­ðèè­ñå­ãîä­íÿø­íåé­Õîð­âà­òèè.

Â­òå­÷å­íèå­áî­ëåå­÷å­òû­ðåõ­äå­ñÿ­òè­ëå­òèé,­êî­òî­ðûå­ïðîø­ëè­ñ
òî­ãî­ âðå­ìå­íè,­ Êîí­ôå­ðåí­öèÿ­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­ èç­ íå­áîëü­øî­ãî,­ î÷åíü­ ýêñêëþ­çèâ­íî­ãî­ êðóã­ëî­ãî­ ñòî­ëà
ïðåâ­ðà­òè­ëàñü­â­ôî­ðóì­ïî­èñ­òè­íå­îá­ùå­åâ­ðî­ïåéñ­êî­ãî­ìàñø­òà­-
áà,­ íàñ­÷è­òû­âà­þ­ùèé­ â­ íàñ­òî­ÿ­ùåå­ âðå­ìÿ­ 41­ ÷ëåí.­ Çà­äà­÷åé
Êîí­ôå­ðåí­öèè­ ÿâ­ëÿ­åò­ñÿ­ ñïî­ñî­á­ñòâî­âà­íèå­ îá­ìå­íó­ èí­ôîð­ìà­-
öè­åé­ñðå­äè­ñó­äîâ-÷ëå­íîâ,­à­òàê­æå­îá­ìå­íó­ìíå­íè­ÿ­ìè­ïî­âîï­-
ðî­ñàì­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà­è­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­-
äèÿ.­Îä­íà­êî­íå­ìà­ëî­âàæ­íî­òàê­æå­è­òî,­÷òî­Êîí­ôå­ðåí­öèÿ­åâ­ðî­-
ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ âûñ­òó­ïà­åò­ çà­ ñîõ­ðà­íå­íèå­ è
óê­ðåï­ëå­íèå­ íå­çà­âè­ñè­ìîñ­òè­ ñó­äîâ-÷ëå­íîâ­ êàê­ âàæ­íî­ãî­ ýëå­-
ìåí­òà­ãà­ðàí­òèè­îñó­ùå­ñ­òâëå­íèÿ­äå­ìîê­ðà­òèè­è­ïðà­âî­âî­ãî­ãî­-
ñó­äà­ð­ñòâà.­Èáî­ êîð­ðå­êò­íîå­è­äåéñòâåí­íîå­âû­ïîë­íå­íèå­âîç­-
ëî­æåí­íûõ­íà­êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ïîë­íî­ìî­÷èé­ìî­æåò­âðå­-
ìÿ­îò­âðå­ìå­íè­ïðè­âî­äèòü­ê­êîíô­ëèê­òàì,­â­÷àñò­íîñ­òè,­ñ­äðó­ãè­-
ìè­ãî­ñó­äà­ð­ñòâåí­íû­ìè­îð­ãà­íà­ìè.­Ââè­äó­ýòî­ãî­îä­íîé­èç­âàæ­-
íûõ­öå­ëåé­íà­øåé­Êîí­ôå­ðåí­öèè­äîëæ­íî­áûòü­óê­ðåï­ëå­íèå­ñî­-
ëè­äàð­íîñ­òè­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­â­ñè­òó­à­öè­ÿõ,­â
êî­òî­ðûõ­ íå­çà­âè­ñè­ìîñòü­ îä­íî­ãî­ èç­ íà­øèõ­ ÷ëå­íîâ­ íà­õî­äèò­ñÿ
ïîä­óã­ðî­çîé­èëè­â­îïàñ­íîñ­òè.

Ïîñ­ëåä­íèé­ è­ äî­ ñå­ãîä­íÿø­íå­ãî­ äíÿ­ åäèí­ñòâåí­íûé­ Êîíã­-
ðåññ­ Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ â
Àâñòðèè­ñîñ­òî­ÿë­ñÿ­â­1978­ãî­äó.­È­âîò­ñå­ãîä­íÿ,­ñïóñ­òÿ­ñòîëü­êî
ëåò,­÷ëå­íû­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè
èìå­þò­îñî­áóþ­÷åñòü­ñíî­âà­ïîï­ðè­âå­ò­ñòâî­âàòü­êîë­ëåã­ñî­âñåé
Åâ­ðî­ïû­ íà­ Êîíã­ðåñ­ñå­ ó­ íàñ­ â­ Âå­íå.­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä
Àâñòðèéñ­êîé­ Ðåñ­ïóá­ëè­êè­ êàê­ ñòà­ðåé­øèé­ Êîíñ­òè­òó­öè­îí­íûé
Ñóä­â­ìè­ðå­âè­äèò­ñâîþ­îñî­áóþ­çà­äà­÷ó­è­íà­ìåæ­äó­íà­ðîä­íîì
óðîâ­íå­ïðåæ­äå­âñå­ãî­â­òîì,­÷òî­áû­ñïî­ñî­á­ñòâî­âàòü­ïîä­äåð­æà­-
íèþ­ è­ ñîõ­ðà­íå­íèþ­ èäåè­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ.­ Â
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ýòîì­ñâå­òå­ïðî­âå­äå­íèå­XVI­Êîíã­ðåñ­ñà­åâ­ðî­ïåéñ­êèõ­êîíñ­òè­òó­-
öè­îí­íûõ­ñó­äîâ­èìå­ëî­è­èìå­åò­äëÿ­íàñ­îñî­áîå­çíà­÷å­íèå.

Ýòîò­ Êîíã­ðåññ­ áó­äåò­ ïîñ­âÿ­ùåí­ òå­ìå­ ñîò­ðóä­íè­÷å­ñò­âà
ìåæ­äó­ íà­öè­î­íàëü­íû­ìè­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè­ è­ ñó­äà­ìè
íà­åâ­ðî­ïåéñ­êîì­óðîâ­íå­è,­òà­êèì­îá­ðà­çîì,­îá­ðà­òèò­ñÿ­ê­ðå­øà­-
þ­ùåé­ïåðñ­ïåê­òè­âå­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­â­Åâ­ðî­ïå­â
áó­äó­ùåì.­Âåäü­îä­íî­äîëæ­íî­áûòü­äëÿ­íàñ­ÿñ­íî:­åâ­ðî­ïåéñ­êîå
åäè­íå­íèå,­íå­çà­âè­ñè­ìî­îò­âñåõ­åãî­ïî­ëè­òè­÷åñ­êèõ,­ñî­öè­àëü­íûõ
è­ ýêî­íî­ìè­÷åñ­êèõ­ àñ­ïåê­òîâ,­ óäàñò­ñÿ­ èëè­ ìî­æåò­ ñîñ­òî­ÿòü­ñÿ
ëèøü­â­òîì­ñëó­÷àå,­åñ­ëè­Åâ­ðî­ïà­â­äîë­ãîñ­ðî÷­íîé­ïåðñ­ïåê­òè­âå
ðà­çîâü­åò­ñÿ­äî­îá­ùå­ãî­ïðîñò­ðà­í­ñòâà­ïðà­âà.­Îä­íà­êî­ýòîò­àì­-
áè­öè­îç­íûé­ ïðî­åêò­ äëÿ­ êîí­òè­íåí­òà,­ íàñ­÷è­òû­âà­þ­ùå­ãî­ îêî­ëî
500­ìèë­ëè­î­íîâ­æè­òå­ëåé,­ìî­æåò­áûòü­îñó­ùå­ñ­òâëåí­äîë­ãîâ­ðå­-
ìåí­íî­ ëèøü­ ïó­òåì­ ñîò­ðóä­íè­÷å­ñò­âà­ ìåæ­äó­ íà­öè­î­íàëü­íû­ìè
êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè,­ñ­îä­íîé­ñòî­ðî­íû,­è­ñó­äà­ìè­íà­åâ­-
ðî­ïåéñ­êîì­óðîâ­íå,­ñ­äðó­ãîé.­È­ìû,­÷ëå­íû­Êîíñ­òè­òó­öè­îí­íî­ãî
Ñó­äà­Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè,­ñòðå­ìèì­ñÿ­âíåñ­òè­ñâîé­âêëàä
â­äîñ­òè­æå­íèå­ýòîé­öå­ëè­ïó­òåì­íà­øåé­àê­òèâ­íîé­ìåæ­äó­íà­ðîä­-
íîé­äå­ÿ­òåëü­íîñ­òè.

Â­äó­õå­âû­øåñ­êà­çàí­íî­ãî­ïîç­âîëü­òå­ìíå­åùå­ðàç­ñåð­äå÷­íî
ïîï­ðè­âå­ò­ñòâî­âàòü­Âàñ­íà­XVI­Êîíã­ðåñ­ñå­åâ­ðî­ïåéñ­êèõ­êîíñ­òè­-
òó­öè­îí­íûõ­ñó­äîâ­â­Âå­íå!
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My­ cordial­ welcome­ also­ goes­ to­ the­ representative­ of­ the
Austrian­ Federal­ Government,­ Josef­ Ostermayer,­ Federal
Minister­ in­ the­ Federal­ Chancellor's­ Office­ and­ responsible­ for
constitutional­issues.

I­am­happy­to­welcome­the­President­of­the­European­Court­of
Human­Rights,­Mister­Dean­Spielmann,­and­the­President­of­ the
Court­of­Justice­of­the­European­Union,­Mister­Vassilios­Skouris.

Let­me­also­extend­a­cordial­welcome­to­the­Presidents­and
Members­of­constitutional­courts­from­all­over­Europe!­It­is­a­spe-
cial­honour­and­a­privilege­for­the­Austrian­Constitutional­Court­to
act­as­your­host­at­this­Congress.

Welcoming­the­representatives­of­the­constitutional­courts­of
Asia,­Africa­and­South­America­in­Vienna­is­a­particular­pleasure
for­me.­My­cordial­greetings­go­to­the­diplomatic­representatives
of­ all­ states­ whose­ constitutional­ courts­ participate­ in­ this
Congress.

I­ cordially­welcome­ the­numerous­high-ranking­ representa-
tives­ of­ supreme­ bodies­ of­ the­ Federal­ Government­ and­ the
Austrian­ provinces­ (Lander),­ especially­ of­ the­ National­ Council
and­the­Federal­Council,­the­highest­Austrian­courts,­the­universi-
ties­and­the­media.

Last­but­not­least,­I­extend­a­warm­welcome­to­the­Members
and­former­Members­of­the­Austrian­Constitutional­Court­attend-
ing­this­solemn­opening­session.

Ladies­and­Gentlemen,
All­of­us­gathered­here­ today­have­one­ thing­ in­common:­a

shared­commitment­to­the­concept­of­constitutional­justice.­The
idea­that,­first,­any­act­undertaken­by­the­state,­be­it­ legislation,
government,­administration­or­jurisdiction,­must­be­based­on­and
in­conformity­with­the­constitution,­and­that,­second,­a­dedicated
court,­ i.e.­ the­constitutional­court,­ensures­compliance­with­ the
constitution.­Thus,­constitutional­ justice­ is­ the­ true­ "guardian­of
the­constitution",­as­Hans­Kelsen,­the­father­of­this­idea,­put­it­in
his­writings.­The­overriding­importance­of­constitutional­justice­for
the­state­under­the­rule­of­law­was­once­described­in­most­fitting
terms:­"A­constitution­which­would­not­establish­a­constitutional
court­with­the­power­to­annul­unconstitutional­acts­is­a­light­which
does­not­shine."

By­guaranteeing­the­constitutionality­of­state­acts­and,­above

XVI­Congress­­of­the­Conference­

of­European­­Constitutional­Courts

The Conference of European Constitutional Courts and its
Congresses provide an extremely important pan-European forum
for a comprehensive, multilateral exchange of opinions, ideas
and experience on substantive issues, as stated in the preamble
of to the Statute of the conference.

Against this background, the Austrian Constitutional Court,
host to a conference already in 1978, will be organizing the XVI
Congress from 12 to14 May 2014 at the Vienna Hofburg (Theme:
“The Co-operation of Constitutional Courts in Europe – Current
Situation and Perspectives”), and the full members of the
Congress, the associate member, as well as observers and

guests will be participating in it.

Welcome­speech

Gerhart Holzinger 

Chairman of the Conference of European 
Constitutional Courts and President of the 

Constitutional Court  of the Republic of Austria

Mister­Federal­President,
Ladies­and­Gentlemen,
Dear­Colleagues,
Permit­me­ to­welcome­you­all­most­ cordially­ at­ the­ solemn

opening­ session­ of­ the­ XVI­ Congress­ of­ the­ Conference­ of
European­Constitutional­Courts­in­the­Hofburg­Vienna.

It­is­my­special­pleasure­to­welcome­the­Federal­President­of
the­Republic­ of­Austria,­Professor­Heinz­ Fischer,­ on­ this­ festive
occasion!
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strengthening­the­independence­of­its­member­courts­as­crucial
elements­ for­ the­ guarantee­ of­ democracy­ and­ the­ rule­ of­ law.
After­all,­the­correct­and­effective­performance­of­the­tasks­con-
ferred­upon­constitutional­courts­may­result­in­tension,­especially
in­the­relationship­with­other­state­bodies.­Our­Conference­should
therefore­ aim­ at­ strengthening­ solidarity­ between­ constitutional
courts­ whenever­ the­ independence­ of­ any­ of­ our­ members­ is
jeopardized­or­threatened.

The­ last­ time­ the­ Conference­ of­ European­ Constitutional
Courts­convened­its­Congress­in­Austria­-­the­only­one­to­date­-
was­in­1978.­Therefore,­it­is­a­special­honour­for­the­Members­of
the­ Austrian­ Constitutional­ Court,­ after­ so­ many­ years,­ to­ wel-
come­ colleagues­ from­ all­ over­ Europe­ again­ at­ a­ congress­ in
Vienna.­ As­ the­ world's­ oldest­ Constitutional­ Court,­ the
Constitutional­ Court­ of­ the­ Republic­ of­ Austria­ considers­ it­ its
task,­above­all,­to­uphold­and­preserve­the­idea­of­constitutional
justice­at­the­international­level.­Hosting­this­XVI­Congress­of­the
Conference­ of­ European­ Constitutional­ Courts,­ therefore,­ has
been­a­task­which­we­have­taken­on­with­particular­pleasure.

This­Congress­will­be­dedicated­to­the­theme­of­co-operation
between­ national­ constitutional­ courts­ and­ the­ Courts­ at
European­level,­thus­addressing­the­decisive­future­perspective­of
constitutional­ justice­ in­Europe.­There­ is­one­thing­we­should­all
be­ fully­aware­of:­European­ integration­-­beyond­all­ its­political,
social­and­economic­aspects­-­can­only­be­brought­to­completion
if­we­succeed,­in­the­long­run,­in­developing­Europe­into­a­com-
mon­area­of­justice.­For­a­continent­with­about­500­million­inhab-
itants,­this­ambitious­project­can­only­be­implemented­sustainably
through­co-operation­between­the­national­constitutional­courts,
on­ the­one­hand,­and­ the­European­Courts,­on­ the­other­hand.
We,­the­Members­of­the­Austrian­Constitutional­Court,­are­deter-
mined­ to­ contribute­ towards­ the­ achievement­ of­ this
goal­through­our­international­commitment.

With­this­in­mind,­let­me­once­again­welcome­you
most­cordially­to­the­XVI­Congress­of­the­Conference
of­European­Constitutional­Courts­in­Vienna!

all,­by­protecting­the­fundamental­rights­of­the­individual­vis-a-vis
the­ state­ and­ its­ powers,­ constitutional­ justice­ not­ only­ con-
tributes­ towards­upholding­ the­ rule­of­ law,­but­also­strengthens
democracy­and,­thus,­the­political­stability­of­our­states.

For­us,­members­of­constitutional­courts,­this­implies­a­high
measure­of­ responsibility,­which­we­must­always­be­aware­of­ in
the­exercise­of­our­judicial­function.

Given­this­responsibility,­each­and­every­one­of­us­needs­to
commit­to­a­very­specific­ethos­as­a­constitutional­judge!­This­is
an­attitude­inspired­by­the­endeavour­to­achieve­the­highest­level
of­quality­as­jurists­in­our­decisions,­a­passionate­wish­to­enforce
the­ Constitution,­ a­ determination­ to­ strictly­ distance­ ourselves
from­partisan,­societal­or­personal­ interests,­and­an­uncompro-
mising­willingness­to­render­impartial­decisions.­It­takes­an­untir-
ing­effort­on­our­part­to­live­up­to­these­standards,­if­the­constitu-
tional­ courts­ we­work­ for­ are­ to­ cope­with­ the­ challenges­ con-
fronting­them­for­the­benefit­of­the­state­and­society­-­no­matter
how­numerous­and­how­difficult­they­are.­This­attitude­alone­will
enable­ a­ constitutional­ court­ to­ perform­ its­ duties­ and,­ in­ so
doing,­win­the­confidence­of­the­population.­The­confidence­peo-
ple­place­in­the­court's­ability­to­correctly­perform­its­tasks­-­free
of­and­immune­to­external­influence­-­is­the­greatest­capital­of­any
constitutional­court.­This­ is­ the­basis­ for­constitutional­courts­ to
build­on­ in­ times­of­ political­ and­ social­ difficulty,­when­ they­are
called­upon­ to­ contribute­ towards­ securing­democracy­ and­ the
rule­of­law.

The­Conference­of­European­Constitutional­Courts­has­been
in­existence­for­more­than­forty­years.­In­1972,­the­Constitutional
Courts­ of­ the­ Federal­ Republic­ of­ Germany,­ Italy,­ the­ former
Socialist­ Federal­ Republic­ of­ Yugoslavia­ and­ Austria­ met­ in
Dubrovnik­in­what­is­today­Croatia­for­a­first­conference.

Over­more­ than­ four­decades,­ the­Conference­of­European
Constitutional­Courts­has­evolved­from­a­small­and­highly­exclu-
sive­debating­club­into­a­pan-European­forum­with­41­mem-bers.
The­mandate­of­ the­Conference­ is­ to­promote­ the­exchange­of
information­among­its­member­courts­and­to­foster­the­exchange
of­opinions­on­issues­of­constitutional­law­and­constitutional­jus-
tice.­ Of­ no­ lesser­ importance­ is­ the­ stance­ taken­ by­ the
Conference­of­European­Constitutional­Courts­in­maintaining­and
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íå­òîëü­êî­â­ãî­ðî­äå­Âå­íå,­íî­è­âî­âñåé­ñòðà­íå.­Â­êà­÷å­ñò­âå­ðå­-
çè­äåí­öèè­ äè­íàñ­òèè­ Ãàáñ­áóð­ãîâ­ îí­ íà­ ïðî­òÿ­æå­íèè­ ìíî­ãèõ
ñòî­ëå­òèé­âîï­ëî­ùàë­ñî­áîé­îäèí­èç­öåíò­ðîâ­âëàñ­òè­åâ­ðî­ïåéñ­-
êîé­ïî­ëè­òè­êè.­Ñàì­Õîô­áóðã,­êàê­è­îê­ðó­æà­þ­ùèå­åãî­çäà­íèÿ,
ïðåäñ­òàâ­ëÿ­åò­ ñî­áîé­ óíè­êàëü­íûé­ àð­õè­òåê­òóð­íûé­ àí­ñàìáëü,
êî­òî­ðûé­íè­â­÷åì­íå­óñ­òó­ïà­åò­ëþ­áî­ìó­äðó­ãî­ìó­åâ­ðî­ïåéñ­êî­ìó
ìå­ãà­ïî­ëè­ñó.

Òîð­æå­ñò­âåí­íîå­îòê­ðû­òèå­Êîíã­ðåñ­ñà­çàâò­ðà­óò­ðîì­ñîñ­òî­-
èò­ñÿ­ â­ ïðè­ñó­ò­ñòâèè­Ôå­äå­ðàëü­íî­ãî­ ïðå­çè­äåí­òà­ Àâñòðèéñ­êîé
Ðåñ­ïóá­ëè­êè­ è­ îò­âå­÷à­þ­ùå­ãî­ çà­ êîíñ­òè­òó­öè­îí­íûå­ âîï­ðî­ñû
÷ëå­íà­ àâñòðèéñ­êî­ãî­ ôå­äå­ðàëü­íî­ãî­ ïðà­âè­òåëü­ñòâà,­ à­ òàê­æå
ìíî­ãî­÷èñ­ëåí­íûõ­âû­ñî­êî­ïîñ­òàâ­ëåí­íûõ­ãîñ­òåé­èç­ñôå­ðû­ïî­ëè­-
òè­êè,­ïðà­âî­ñó­äèÿ­è­ïðà­âî­âå­äå­íèÿ.

Çàâò­ðà­âå­÷å­ðîì­ìû­ïî­áû­âà­åì­â­ãîñ­òÿõ­ó­áóð­ãî­ìè­ñò­ðà­ãî­-
ðî­äà­Âå­íû­ â­ ñòå­íàõ­Âåíñ­êîé­Ðà­òó­øè­ (â хî ðî шую пî гî äу - â
Аð êàä íîм äâî ðå, â èíîм ñëу чàå - â Ãåð áî âûх çà ëàх).­Âåíñ­êàÿ
Ðà­òó­øà­áû­ëà­ïîñò­ðî­å­íà­âî­âòî­ðîé­ïî­ëî­âè­íå­XIX­âå­êà­â­íå­î­ãî­-
òè­÷åñ­êîì­ñòè­ëå­è­ÿâ­ëÿ­åò­ñÿ­îä­íèì­èç­öåíò­ðàëü­íûõ­çäà­íèé­ñòî­-
ëè­öû­Àâñòðèè,­êî­òî­ðîå­ñ­àð­õè­òåê­òóð­íîé­òî÷­êè­çðå­íèÿ­îñî­áî
ïðè­ìå­÷à­òåëü­íî.

Âî­ âòîð­íèê­ âå­÷å­ðîì­ ïîç­âîëü­òå­ ïðèã­ëà­ñèòü­ Âàñ­ íà­ êîí­-
öåðò­â­Çà­ëå­Áðàì­ñà­â­çäà­íèè­Âåíñ­êî­ãî­ìó­çû­êàëü­íî­ãî­îá­ùå­-
ñò­âà,­â­Áîëü­øîì­çà­ëå­êî­òî­ðî­ãî­1­ÿí­âà­ðÿ­åæå­ãîä­íî­ïðî­õî­äèò
çíà­ìå­íè­òûé­íà­âåñü­ìèð­Íî­âî­ãîä­íèé­êîí­öåðò­Âåíñ­êî­ãî­ôè­-
ëàð­ìî­íè­÷åñ­êî­ãî­îð­êå­ñò­ðà.­Ïî­îêîí­÷à­íèè­êîí­öåð­òà­ïðèã­ëà­øà­-
åì­Âàñ­íà­ïðè­åì­â­ïðåäñ­òà­âè­òåëü­íûå­çà­ëû­Âåíñ­êîé­îïå­ðû­-
îä­íîé­èç­íà­è­áî­ëåå­èç­âå­ñò­íûõ­îïåð­â­ìè­ðå.

Êóëü­òóð­íàÿ­ ïðîã­ðàì­ìà­ Êîíã­ðåñ­ñà­ ïðå­äóñ­ìàò­ðè­âà­åò­ â
ñðå­äó­ ïî­åçä­êó­ â­ ñà­ìóþ­ âîñ­òî÷­íóþ­ ôå­äå­ðàëü­íóþ­ çåì­ëþ
Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè­-­Áóð­ãåí­ëàíä.­Îíà­áó­äåò­ñîñ­òî­ÿòü­èç
ïî­ñå­ùå­íèÿ­ çàì­êà­ Ýñ­òåð­õà­çè­ â­ Àé­çå­íø­òàä­òå,­ ñòî­ëè­öå­ ýòîé
ôå­äå­ðàëü­íîé­ çåì­ëè,­ è­ æè­âî­ïèñ­íî­ãî­ ãî­ðîä­êà­ Ðóñò,­ à­ òàê­æå
ïðî­ãóë­êè­íà­òåï­ëî­õî­äå­ïî­îçå­ðó­Íîé­çèä­ëåð­çåå­è­ýêñ­êóð­ñèè­â
ïðè­ëå­ãà­þ­ùèé­ê­íå­ìó­íà­öè­î­íàëü­íûé­ïàðê.­Â­çàê­ëþ­÷å­íèå,­ïîç­-
âîëü­òå­ïðèã­ëà­ñèòü­Âàñ­íà­òðà­äè­öè­îí­íûé­áóð­ãåí­ëà­í­äñêèé­âå­-
÷åð.

ß­íà­äå­þñü,­÷òî­ýêñ­ïå­ðò­íûå­ðàç­ãî­âî­ðû­â­ðàì­êàõ­XVI­Êîíã­-
ðåñ­ñà­ Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ
ïðå­äîñ­òà­âÿò­âîç­ìîæ­íîñòü­äëÿ­èí­òå­ðåñ­íî­ãî­îá­ìå­íà­ìíå­íè­ÿ­-

Ïðèâåòñòâåííûå­ñëîâà

Ãåðõàðò  Õîëüöèíãåð 

Ïðåä ñå äà òåëü Кîí фå ðåí цèè åâ ðî пåéñ êèх 
êîíñ òè òу цè îí íûх ñу äîâ è 

Ïðåä ñå äà òåëü Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Óâà­æà­å­ìûå­äà­ìû­è­ãîñ­ïî­äà!
Äî­ðî­ãèå­êîë­ëå­ãè!
ß­ î÷åíü­ ðàä­ ïðè­âå­ò­ñòâî­âàòü­ âñåõ­ Âàñ­ íà­ XVI­ Êîíã­ðåñ­ñå

Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ çäåñü,­ ó
íàñ­â­Âå­íå.­ß­íà­äå­þñü,­ ÷òî­Âà­øà­ïî­åçä­êà­ñþ­äà,­ â­Àâñòðèþ,
áû­ëà­ïðè­ÿò­íîé­è­ñåð­äå÷­íî­ïðè­âå­ò­ñòâóþ­Âàñ­â­íà­øåé­ñòðà­íå!

Êîíã­ðåññ­ Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­äî­ñèõ­ïîð­ïðî­õî­äèë­â­Àâñòðèè­ëèøü­îäèí­ðàç,­à­èìåí­-
íî­â­1978­ãî­äó.­Äëÿ­÷ëå­íîâ­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Àâñòðèéñ­-
êîé­Ðåñ­ïóá­ëè­êè­áîëü­øàÿ­÷åñòü­ñïóñ­òÿ­ñòîëü­êî­ëåò­âíîâü­ïðè­-
âå­ò­ñòâî­âàòü­êîë­ëåã­ñî­âñåé­Åâ­ðî­ïû­â­êà­÷å­ñò­âå­ãîñ­òåé­íà­Êîíã­-
ðåñ­ñå­â­Àâñòðèè.

Äëÿ­ Âà­øå­ãî­ ïðå­áû­âà­íèÿ­ â­ Âå­íå­ ìû­ âûá­ðà­ëè­ îòåëü­ â
öåíò­ðå­íà­øå­ãî­ãî­ðî­äà,­êî­òî­ðûé,­ñ­îä­íîé­ñòî­ðî­íû,­îá­ëà­äà­åò
ïðå­è­ìó­ùå­ñò­âîì,­÷òî­àâ­òî­áóñ­íûé­òðàíñ­ôåð­äî­çäà­íèÿ,­â­êî­-
òî­ðîì­ áó­äåò­ ïðî­õî­äèòü­ Êîíã­ðåññ,­ áó­äåò­ î÷åíü­ êî­ðîò­êèì.­ Ñ
äðó­ãîé­ ñòî­ðî­íû,­ öåíò­ðàëü­íîå­ ìåñ­òî­ïî­ëî­æå­íèå­ îòå­ëÿ­ ïðå­-
äîñ­òàâ­ëÿ­åò­Âàì­õî­ðî­øóþ­âîç­ìîæ­íîñòü­íåì­íî­ãî­áëè­æå­îç­íà­-
êî­ìèòü­ñÿ­ ñ­ íà­è­âàæ­íåé­øè­ìè­ äîñ­òîï­ðè­ìå­÷à­òåëü­íîñ­òÿ­ìè­ íà­-
øå­ãî­ãî­ðî­äà.

Òîð­æå­ñò­âåí­íîå­ îòê­ðû­òèå­ è­ çà­ñå­äà­íèÿ­ XVI­ Êîíã­ðåñ­ñà
Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ áó­äóò
ïðî­õî­äèòü­ â­ Öåíò­ðå­ Êîíã­ðåñ­ñîâ­ Âåíñ­êî­ãî­ Õîô­áóð­ãà.­ Õîô­-
áóðã­-­îä­íî­èç­íà­è­áî­ëåå­çíà­÷è­òåëü­íûõ­èñ­òî­ðè­÷åñ­êèõ­çäà­íèé
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Welcome­addresses­

Gerhart  Holzinger

Chairman of the Conference of European Constitutional
Courts and President of the Constitutional Court of the

Republic of Austria

Ladies­and­Gentlemen,
Dear­Colleagues,
It­is­a­great­pleasure­for­me­to­see­you­all­gathered­here­on­the

occasion­ of­ the­ XVIth Congress­ of­ the­ Conference­ of­ European
Constitutional­Courts­in­Vienna.­I­hope­you­had­a­pleasant­trip­to
Austria,­and­I­welcome­you­most­cordially­to­our­country!

To­ date,­ the­ Congress­ of­ the­ Conference­ of­ European
Constitutional­Courts­has­taken­place­in­Austria­only­once­-­back
in­1978.­Thus,­after­so­many­years,­ it­ is­a­special­honour­and­a
distinction­for­the­Members­of­the­Austrian­Constitutional­Court­to
welcome­colleagues­from­all­over­Europe­at­a­Congress­in­Vienna.

For­your­stay­in­Vienna­we­have­chosen­a­centrally­located
hotel­close­enough­ to­ the­Congress­venue­ to­keep­bus­ trans-
fers­ as­ short­ as­ possible.­ At­ the­ same­ time,­ the­ hotel­ is­ an
excellent­ starting­ point­ for­ you­ to­ explore­ some­ of­ the­ main
sights­of­the­city.

The­ solemn­ opening­ and­ the­ working­ sessions­ of­ the­ XVIth

Congress­of­ the­Conference­of­European­Constitutional­Courts­will
take­place­at­the­Congress­Centre­of­the­Hofburg­Vienna.­The­Hofburg
is­one­of­the­most­important­historical­buildings­not­only­of­Vienna,­but
of­ Austria­ as­ a­ whole.­ As­ the­ official­ residence­ of­ the­ Habsburg
Dynasty,­it­was­one­of­the­power­centres­of­European­politics­for­many
centuries.­ Together­ ­ with­ the­ buildings­ around­ it,­ the­ Hofburg­ is­ a
unique­architectural­ensemble­second­to­none­in­Europe.

Tomorrow­ morning,­ the­ solemn­ opening­ session­ of­ the
Congress­will­take­place­in­the­presence­of­the­Federal­President
of­the­Republic­of­Austria­and­the­member­of­the­Austrian­Federal
Government­in­charge­of­constitutional­issues,­as­well­as­numer-

ìè­ è­ èäå­ÿ­ìè­ íà­ òå­ìó­ íà­øå­ãî­ Êîíã­ðåñ­ñà­ -­ ñîò­ðóä­íè­÷å­ñò­âî
ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè­ â­ Åâ­ðî­ïå­ -­ è­ Âû­ ñìî­æå­òå
íàñ­ëà­äèòü­ñÿ­ êóëü­òóð­íîé­ ïðîã­ðàì­ìîé,­ êî­òî­ðóþ­ ìû­ äëÿ­ Âàñ
ïîä­ãî­òî­âè­ëè.

Ñ­ñå­ãîä­íÿø­íå­ãî­ïðè­âå­ò­ñòâåí­íî­ãî­ïðè­å­ìà­çäåñü,­â­Îðàí­-
æå­ðåå­äâîð­öà­Ø¸íá­ðóíí,­ìû­õî­òå­ëè­áû­íà­÷àòü­ïðåäñ­òî­ÿ­ùèå
íàì­òðè­äíÿ­ñîâ­ìå­ñò­íîé­ðà­áî­òû­è­ñîâ­ìå­ñò­íîé­òîð­æå­ñò­âåí­íîé
âñòðå­÷è.­Äâî­ðåö­Ø¸íá­ðóíí­ïðåäñ­òàâ­ëÿ­åò­ñî­áîé­îä­íî­èç­íà­è­-
áî­ëåå­ çíà­÷è­òåëü­íûõ­ àð­õè­òåê­òóð­íûõ­ ñî­îðó­æå­íèé­ ïî­äîá­íî­ãî
ðî­äà­âî­âñåì­ìè­ðå.­Â­ñå­ãîä­íÿø­íåì­âè­äå­çäà­íèå­áû­ëî­ïîñò­-
ðî­å­íî­â­ñå­ðå­äè­íå­XVIII­âå­êà­âî­âðå­ìÿ­ïðàâ­ëå­íèÿ­èì­ïå­ðàò­ðè­-
öû­Ìà­ðèè­Òå­ðå­çèè.­Äâî­ðåö­â­ñòè­ëå­áà­ðîê­êî­ñëó­æèë­äî­ïà­äå­-
íèÿ­ ìî­íàð­õèè­ â­ 1918­ ãî­äó­ â­ êà­÷å­ñò­âå­ ëåò­íåé­ ðå­çè­äåí­öèè
àâñòðèéñ­êèõ­èì­ïå­ðà­òî­ðîâ.

Åùå­ðàç­­äîá­ðî­ïî­æà­ëî­âàòü­â­Âå­íó!­Ìû­î÷åíü­ðà­äû­âè­äåòü
Âàñ­ íà­øè­ìè­ ãîñ­òÿ­ìè!­ Æå­ëàþ­ Âàì­ ïðè­ÿò­íî­ãî­ ïðå­áû­âà­íèÿ­ â
íà­øåì­ãî­ðî­äå,­à­íà­ñå­ãîä­íÿø­íèé­âå­÷åð­-­ïðè­ÿò­íî­ãî­àï­ïå­òè­òà!
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Ìîõàìåä  Àøàðãè

îò èмåíè Аññîцèàцèè êîíñòèòуцèîííûх ñуäîâ,
èñпîëüçуюùèх фðàíцуçñêèé ÿçûê (АССÐUF), 

è Сîюçà àðàáñêèх êîíñòèòуцèîííûх ñуäîâ 
è ñîâåòîâ (UАССС)

Óâà­æà­å­ìûé­ ãîñ­ïî­äèí­ Ïðåä­ñå­äà­òåëü­ Êîíñ­òè­òó­öè­îí­íî­ãî
Ñó­äà­Àâñòðèéñ­êîé­Ðåñ­ïóá­ëè­êè!

Óâà­æà­å­ìûå­ ãîñ­ïî­äà­ ïðåä­ñå­äà­òå­ëè­ è­ ÷ëå­íû­ êîíñ­òè­òó­öè­-
îí­íûõ­ñó­äîâ­è­àíà­ëî­ãè÷­íûõ­èíñ­òè­òó­òîâ!

Óâà­æà­å­ìûå­äà­ìû­è­ãîñ­ïî­äà!
Ïîç­âîëü­òå­ïðåæ­äå­âñå­ãî,­ãîñ­ïî­äèí­Ïðåä­ñå­äà­òåëü,­âû­ðà­-

çèòü­Âàì­ìîþ­ãî­ðÿ­÷óþ­áëà­ãî­äàð­íîñòü­çà­ïðèã­ëà­øå­íèå­ó÷àñ­ò-
âîâàòü­â­ðà­áî­òå­XVI­Êîíã­ðåñ­ñà­ýòîé­àâ­òî­ðè­òåò­íîé­îð­ãà­íè­çà­-
öèè­â­ãî­ðî­äå,­ãäå­âå­ëè­êèé­þðèñò­Ãàíñ­Êåëü­çåí­ó÷èë­íîð­ìà­òè­-
âèç­ìó­è­âåð­õî­âå­í­ñòâó­Êîíñ­òè­òó­öèè.

Êàê­ Ïðåä­ñå­äà­òåëü­ Àñ­ñî­öè­à­öèè­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ,
èñ­ïîëü­çó­þ­ùèõ­ôðàí­öó­çñ­êèé­ ÿçûê­ (ÀÑÑÐUF),­ è­ Ñî­þ­çà­ àðàá-
ñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­è­ñî­âå­òîâ­ (UÀÑÑÑ),­ ÿ­áû­õî­òåë
âû­ðà­çèòü­ìîè­èñê­ðåí­íèå­ïîçä­ðàâ­ëå­íèÿ­àâñòðèéñ­êî­ìó­Êîíñ­-
òè­òó­öè­îí­íî­ìó­Ñó­äó­è­åãî­Ïðåä­ñå­äà­òå­ëþ­ïî­ïî­âî­äó­ïðî­âå­äå­-
íèÿ­ ýòîé­ âñòðå­÷è,­ êî­òî­ðàÿ­ ïðå­äîñ­òàâ­ëÿ­åò­ âñåì­ íàì­ äðà­ãî­-
öåí­íóþ­ âîç­ìîæ­íîñòü­ îá­ìå­íà­ îïû­òîì­ â­ èí­òå­ðå­ñàõ­ ðàç­âè­òèÿ
êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­â­íà­øèõ­ñòðà­íàõ.

Íåò­ íè­êà­êî­ãî­ ñîì­íå­íèÿ­ â­ òîì,­ ÷òî­ êîíñ­òè­òó­öè­îí­íîå
ïðà­âî­ñó­äèå­ñòà­ëî­â­íà­øè­äíè­âî­âñåì­ìè­ðå­âî­èñ­òè­íó­íå­îñ­-
ïî­ðè­ìîé­ñîñ­òàâ­ëÿ­þ­ùåé­ïðà­âî­âî­ãî­ãî­ñó­äà­ð­ñòâà,­à­èìåí­íî
âàæ­íåé­øèì­èíñòðó­ìåí­òîì,­ãà­ðàí­òè­ðó­þ­ùèì­îñ­íîâ­íûå­ïðà­-
âà.

Â­ýòîé­ñâÿ­çè­îò­ðàä­íî­îò­ìå­òèòü­çíà­÷è­òåëü­íóþ­è­ïîñ­òî­ÿí­-
íî­ðàñ­òó­ùóþ­ðîëü­ðàç­ëè÷­íûõ­ñó­ùå­ñò­âó­þ­ùèõ­ðå­ãè­î­íàëü­íûõ­è
ëèíã­âèñ­òè­÷åñ­êèõ­ àñ­ñî­öè­à­öèé,­ ÷ëå­íû­ êî­òî­ðûõ­ìî­ãóò­ îáú­å­äè­-
íèòü­ñâîè­óñè­ëèÿ­â­öå­ëÿõ­çàê­ðåï­ëå­íèÿ­èõ­ìåñ­òà­â­êîíñ­òè­òó­öè­-

ous­other­high-ranking­guests­from­the­world­of­politics,­the­judi-
cial­system­and­academia.

Tomorrow­evening­we­will­be­hosted­by­the­Mayor­of­the­City
of­ Vienna­ in­ the­ Vienna­ City­ Hall­ (outdoors­ in­ the­ Arkadenhof,
weather­permitting,­or­indoors­in­the­Wappensäle).­The­City­Hall,
built­in­the­second­half­of­the­19th­century­in­neo-Gothic­style,­is
one­of­ the­most­striking­buildings­of­ the­Austrian­capital­and­of
particular­architectural­interest.

On­Tuesday­evening,­it­will­be­our­pleasure­to­invite­you­to­a
concert­in­the­Brahms-Saal­of­the­Vienna­Musikverein,­the­build-
ing­ where­ the­ world-famous­ New­ Year's­ Concert­ of­ the­ Vienna
Philharmonic­Orchestra­takes­place­in­the­Grand­Concert­Hall­on
1­January­of­every­year.­After­the­concert,­we­will­be­inviting­you
to­a­reception­in­the­Vienna­State­Opera,­one­of­the­world's­impor-
tant­opera­houses.

On­ Wednesday,­ our­ social­ programme­ will­ take­ us­ to
Burgenland,­the­easternmost­Province­of­Austria.­The­tour­compris-
es­a­visit­to­EsterházyPalace­in­Eisenstadt,­the­capital­of­Burgenland,
a­guided­walk­through­the­small,­picturesque­town­of­Rust,­a­boat­trip
on­Lake­Neusiedl­and­a­visit­to­the­National­Park­there.­We­will­end­the
day­with­dinner­in­the­typical­atmosphere­of­the­region.

I­hope­that­the­working­sessions­of­this­XVIth Congress­of­the
Conference­ of­ European­ Constitutional­ Courts­ will­ provide­ an
occasion­for­an­interesting­exchange­of­opinions­and­ideas­on­the
Congress­ theme­ -­ the­ co-operation­ of­ constitutional­ courts­ in
Europe,­ and­ that­ you­ will­ enjoy­ the­ social­ programme­we­ have
prepared­for­you.

Today's­welcome­reception­on­the­eve­of­three­days­of­shared
work­ and­ festivities­ has­ brought­ us­ together­ in­ the­ Orangerie­ of
Schönbrunn­Palace,­one­of­the­most­important­buildings­of­its­type

worldwide.­In­its­present­form,­the­building­dates­back­to
the­middle­of­the­18th century,­to­the­reign­of­Empress
Maria­Theresa.­Until­ the­end­of­ the­Monarchy­ in­1918,
this­baroque­palace­served­as­the­summer­residence­of
the­Austrian­imperial­court.

Once­again­-­a­cordial­welcome­to­Vienna!­We­are
extremely­happy­to­have­you­here­as­our­guests.­I­wish
you­a­pleasant­stay­in­our­city­and­"Guten­Appetit"­for
this­evening!
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Mohamed Achargu

for the Association of Constitutional Courts using the
French Language (ACCPUF) and the Union of Arab

Constitutional Courts and Councils (UACCC)

President­ of­ the­ Constitutional­ Court­ of­ the­ Republic­ of
Austria,

Presidents­and­Members­of­constitutional­courts­and­similar
institutions,

Ladies­and­Gentlemen,
Permit­me,­ first­of­all,­ to­express­my­special­ thanks­ to­you,

Mister­President,­for­having­invited­me­to­participate­in­the­work
of­the­XVI­Congress­of­this­prestigious­Conference,­in­the­very­city
in­which­Hans­Kelsen,­the­great­jurist,­taught­the­normative­theo-
ry­of­legal­science­and­the­supremacy­of­the­Constitution.

In­ my­ capacity­ as­ President­ of­ the­ Association­ of
Constitutional­Courts­using­the­French­Language­(ACCPUF)­and
the­Union­of­Arab­Constitutional­Courts­and­Councils­(UACCC),­I
should­also­like­to­congratulate­the­Austrian­Constitutional­Court
and­its­President­on­the­organization­of­this­encounter,­which­pro-
vides­a­most­enriching­opportunity­ for­all­of­us­ to­engage­ in­an
exchange­ of­ experience­ for­ the­ benefit­ of­ the­ development­ of
constitutional­justice­in­our­countries.

There­can­be­no­doubt­about­the­fact­that­constitutional­jus-
tice,­in­our­day­and­age,­has­become­an­uncontested­component
of­the­state­under­the­rule­of­ law­in­all­parts­of­the­world­and,­ in
particular,­ an­ essential­ instrument­ guaranteeing­ the­ respect­ of
fundamental­rights.

In­this­context,­we­welcome­the­ important­and­continuously
growing­ role­ of­ the­ various­ regional­ and­ linguistic­ associations,
which­enable­ their­members­ to­ join­ forces­ in­ their­endeavour­ to
establish­themselves­firmly­within­the­framework­of­the­constitu-
tional­ institutions­ of­ their­ countries­ and­ to­ develop­ their­ institu-
tional­capacities.

At­the­same­time,­we­note­with­satisfaction­that,­despite­cul-
tural­ specificities­and­ the­diversity­of­ legal­ systems­ -­which­can

îí­íûõ­îð­ãà­íàõ­ñâî­èõ­ñòðàí­è­ðàç­âè­òèÿ­èõ­èíñ­òè­òó­öè­î­íàëü­íûõ
âîç­ìîæ­íîñ­òåé.

Íàì­ îò­ðàä­íî­ âè­äåòü­ è­ òî,­ ÷òî­ íåñ­ìîò­ðÿ­ íà­ êóëü­òóð­íûå
îñî­áåí­íîñ­òè­è­ðàç­íî­îá­ðà­çèå­ïðà­âî­âûõ­ñèñ­òåì­-­êî­òî­ðîå­íå
ìî­æåò­íå­áûòü­îáî­ãà­ùà­þ­ùèì­äëÿ­âñåõ­-­ýòè­ðàç­ëè÷­íûå­àñ­ñî­-
öè­à­öèè­òðó­äÿò­ñÿ­âî­èìÿ­òåõ­æå­öå­ëåé­è­ðàç­äå­ëÿ­þò­òå­æå­öåí­-
íîñ­òè­è­ïðèí­öè­ïû­äå­ìîê­ðà­òèè,­ïðà­âî­ñó­äèÿ­è­ïðàâ­÷å­ëî­âå­êà,
êî­òî­ðûå­ìû­ðàñ­ñìàò­ðè­âà­åì­êàê­÷àñòü­âñå­îá­ùå­ãî­äîñ­òî­ÿ­íèÿ
÷å­ëî­âå­÷å­ñò­âà.

Òå­ìà­"Ñîò­ðóä­íè­÷å­ñò­âî­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè
â­ Åâ­ðî­ïå­ -­ ðà­ìî÷­íûå­ óñ­ëî­âèÿ­ è­ ïåðñ­ïåê­òè­âû­ â­ íàñ­òî­ÿ­ùåå
âðå­ìÿ",­âûá­ðàí­íàÿ­äëÿ­ïðî­âå­äå­íèÿ­XVI­Êîíã­ðåñ­ñà,­ÿâ­ëÿ­åò­ñÿ
íà­ýòîì­ôî­íå­ïî­êà­çà­òåëü­íîé,­òàê­êàê­îíà­ïîç­âî­ëÿ­åò­ïîñ­ðå­ä­ñò-
âîì­ ïëî­äîò­âîð­íûõ­ îá­ñóæ­äå­íèé­ ìåæ­äó­ ïðåäñ­òà­âè­òå­ëÿ­ìè
þðè­äè­÷åñ­êèõ­ ïðî­ôåñ­ñèé,­ ñóäü­ÿ­ìè­ è­ ýêñ­ïåð­òà­ìè­ âû­ñî­êî­ãî
óðîâ­íÿ­ âû­ÿ­âèòü­ âàæ­íîñòü­ ñîò­ðóä­íè­÷å­ñò­âà­ ïî­ óê­ðåï­ëå­íèþ
óíè­âåð­ñàëü­íûõ­öåí­íîñ­òåé­è­ïðèí­öè­ïîâ.

Æå­ëàÿ­ óñ­ïå­õà­ â­ ðà­áî­òå­ Êîíã­ðåñ­ñà­ ïî­ êîí­ñî­ëè­äà­öèè
ñîò­ðóä­íè­÷å­ñò­âà­ ìåæ­äó­ åâ­ðî­ïåéñ­êè­ìè­ êîíñ­òè­òó­öè­îí­íû­ìè
ñó­äà­ìè,­ ÿ­ îñ­òà­þñü­ ïðè­ ãëó­áî­êîì­ óáåæ­äå­íèè,­ ÷òî­ äðó­ãèå
ãðóï­ïû,­â­òîì­÷èñ­ëå­è­Ñî­þç­àðàáñ­êèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­-
äîâ­è­ñî­âå­òîâ­(UÀÑÑÑ)­è­Àñ­ñî­öè­à­öèÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­-
äîâ,­ èñ­ïîëü­çó­þ­ùèõ­ ôðàí­öó­çñ­êèé­ ÿçûê­ (ÀÑÑÐUF),­ áó­äóò
÷ðåç­âû­÷àé­íî­ðà­äû­âäîõ­íî­âèòü­ñÿ­îïû­òîì­Êîí­ôå­ðåí­öèè­åâ­-
ðî­ïåéñ­êèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­(AÑÑPUF)­â­îá­ëàñ­òè­ñîò­-
ðóä­íè­÷å­ñò­âà.

Áëà­ãî­äà­ðþ­çà­âíè­ìà­íèå!­
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Ãàãèê Àðóòþíÿí

îò èмåíè Ìåжäуíàðîäíîé êîíфåðåíцèè 
îðгàíîâ êîíñòèòуцèîííîгî êîíòðîëÿ 

ñòðàí íîâîé äåмîêðàòèè

Ìíîãîóâàæàåìûå­ó÷àñòíèêè­XVI­Êîíãðåññà­Êîíôåðåíöèè
åâðîïåéñêèõ­êîíñòèòóöèîííûõ­ñóäîâ!

Óâà­æà­å­ìûå­äà­ìû­è­ãîñ­ïî­äà!
Ïîç­âîëü­òå,­ ïðåæ­äå­ âñå­ãî,­ ïîá­ëà­ãî­äà­ðèòü­Ïðåä­ñå­äà­òå­ëÿ

Ãåð­õàð­òà­Õîëü­öèí­ãå­ðà­è­êîë­ëåã­èç­Àâñòðèéñ­êî­ãî­Êîíñ­òè­òó­öè­-
îí­íî­ãî­Ñó­äà­çà­ïðåê­ðàñ­íóþ­îð­ãà­íè­çà­öèþ­äàí­íî­ãî­Êîíã­ðåñ­ñà
è­çà­àê­òèâ­íóþ­è­ïëî­äîò­âîð­íóþ­ðà­áî­òó,­êî­òî­ðóþ­îíè­ïðî­âî­äè­-
ëè­â­êà­÷å­ñò­âå­ïðåä­ñå­äà­òåëü­ñòâó­þ­ùå­ãî­â­Êîí­ôå­ðåí­öèè­åâ­ðî­-
ïåéñ­êèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

Êîíã­ðåññ­ Êîí­ôå­ðåí­öèè­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­âñåã­äà­áûë­íî­âûì­è­âåñü­ìà­âå­ñî­ìûì­èì­ïóëü­ñîì­äàëü­-
íåé­øå­ãî­ðàç­âè­òèÿ­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­âî­âñåì­ìè­-
ðå,­è­ÿ­óâå­ðåí,­÷òî­äàí­íûé­Êîíã­ðåññ­òàê­æå­â­ïîë­íîé­ìå­ðå­ðå­-
à­ëè­çó­åò­ýòó­ìèñ­ñèþ.

Óâà­æà­å­ìûå­êîë­ëå­ãè!
Ïðîã­ðàì­ìà­íàñ­òî­ÿ­ùå­ãî­ôî­ðó­ìà­î÷åíü­íà­ñû­ùå­íà,­è­íàì

ïðåäñ­òî­èò­ âñåñ­òî­ðîí­íå­ îá­ñó­äèòü­ ìíî­ãèå­ àñ­ïåê­òû­ íà­øå­ãî
ñîò­ðóä­íè­÷å­ñò­âà,­âû­ÿ­âèòü­íî­âûå­âîç­ìîæ­íîñ­òè­èñ­ïîëü­çî­âà­íèÿ
îã­ðîì­íåé­øå­ãî­ ïî­òåí­öè­à­ëà­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ­ â
îáåñ­ïå­÷å­íèè­âåð­õî­âå­í­ñòâà­ïðà­âà,­óñ­òà­íîâ­ëå­íèè­êîíñ­òè­òó­öè­-
îí­íîé­çà­êîí­íîñ­òè­â­íà­øèõ­ñòðà­íàõ.

Çà­ïðî­øåä­øèé­ãîä­ìíå­ïîñ­÷à­ñò­ëè­âè­ëîñü­èìåòü­ñî­äåð­æà­-
òåëü­íûå­äèñ­êóñ­ñèè­ïî­àê­òó­àëü­íûì­ïðîá­ëå­ìàì­êîíñ­òè­òó­öè­îí­-
íî­ãî­ïðà­âî­ñó­äèÿ­ñ­ïðåäñ­òà­âè­òå­ëÿ­ìè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ
Ëàò­âèè,­ Ðîñ­ñèéñ­êîé­Ôå­äå­ðà­öèè,­ Ãåð­ìà­íèè,­ Àâñòðèè­è­ ðÿ­äà
äðó­ãèõ­ ñòðàí.­Ïðè­ íå­ïîñ­ðå­ä­ñòâåí­íîì­ ó÷àñ­òèè­ ïðåäñ­òà­âè­òå­-
ëåé­ìíî­ãèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­ñó­äåé­Åâ­ðî­ïåéñ­êî­ãî­ñó­äà
ïî­ïðà­âàì­÷å­ëî­âå­êà,­÷ëå­íîâ­Âå­íå­öè­à­íñ­êîé­êî­ìèñ­ñèè­Ñî­âå­òà

only­be­a­source­of­enrichment­for­all­of­us­-­these­associations
are­working­towards­the­same­objectives­and­share­the­same­val-
ues­and­principles­of­democracy,­justice­and­human­rights,­which
we­ regard­ as­ an­ integral­ part­ of­ the­ universal­ heritage­ of
humankind.

The­theme­chosen­for­this­XVI­Congress,­"The­Co-operation
of­ Constitutional­ Courts­ in­ Europe­ -­ Current­ Situation­ and
Perspectives",­is­most­appropriate­in­this­context,­as­it­will

allow­ us,­ through­ productive­ debates­ among­ legal­ profes-
sionals,­ judges­ and­ high-level­ experts,­ to­ highlight­ the­ impor-
tance­of­co-operation­for­the­strengthening­of­these­universal­val-
ues­and­principles.

Wishing­this­Congress­every­success­in­the­strengthening­of
co-operation­ between­ European­ constitutional­ courts,­ I­ remain
deeply­convinced­that­the­other­groupings,­such­as­the­Union­of
Arab­ Constitutional­ Courts­ and­ Councils­ (UACCC)­ and­ the
Association­of­Constitutional­Courts­using­the­French­Language
(ACCPUF),­will­be­more­than­happy­to­draw­on­the­experience­of
the­Conference­of­European­Constitutional­Courts­(CECC)­in­mat-
ters­of­cooperation.

Thank­you­very­much­for­your­kind­attention.
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Åâ­ðî­ïû,­ âå­äó­ùèõ­ ó÷å­íûõ-êîíñ­òè­òó­öè­î­íà­ëèñ­òîâ­ íàì­ òàê­æå
óäà­ëîñü­ðå­à­ëè­çî­âàòü­ñîâ­ìå­ñò­íóþ­ïðîã­ðàì­ìó­è­èç­äàòü­ñáîð­-
íèê­ïîä­íàç­âà­íè­åì­"Êîíñ­òè­òó­öè­î­íà­ëèçì­íî­âî­ãî­òû­ñÿ­÷å­ëå­òèÿ:
ïà­ðà­äèã­ìû­ðå­àëü­íîñ­òè­è­âû­çî­âû".­Êîã­äà­ÿ­ìûñ­ëåí­íî­ïî­äû­òî­-
æè­âàþ­âñå­ýòè­äèñ­êóñ­ñèè­è­êîí­öåï­òó­àëü­íûå­ïîä­õî­äû­íà­øèõ
êîë­ëåã­î­ñîâ­ðå­ìåí­íîì­êîíñ­òè­òó­öè­î­íà­ëèç­ìå­è­ðî­ëè­êîíñ­òè­òó­-
öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­â­îáåñ­ïå­÷å­íèè­äè­íà­ìè÷­íî­ãî­è­ñòà­áèëü­-
íî­ãî­ ðàç­âè­òèÿ­ ïðà­âî­âî­ãî,­ äå­ìîê­ðà­òè­÷åñ­êî­ãî­ ãî­ñó­äà­ð­ñòâà,
ïðè­õî­æó­ê­âû­âî­äó,­÷òî­ãëàâ­íûå­óðî­êè­îò­âñå­ãî­ýòî­ãî­çàê­ëþ­÷à­-
þò­ñÿ­èìåí­íî­â­ñëå­äó­þ­ùèõ­ïîñ­òó­ëà­òàõ:

î÷å­âèä­íî,­÷òî­íå­ó­êîñ­íè­òåëü­íî­óê­ðåï­ëÿ­åò­ñÿ­ìåñ­òî­è­ðîëü•
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­â­ñîâ­ðå­ìåí­íîì­îá­ùå­ñò­âå,­è­îíè
ñòà­íî­âÿò­ñÿ­íå­çà­ìå­íè­ìûì­ôóíê­öè­î­íàëü­íûì­è­èíñ­òè­òó­öè­-
î­íàëü­íûì­ôàê­òî­ðîì­â­ïðà­âî­âîì­ãî­ñó­äà­ð­ñòâå;
âìåñ­òå­ ñ­ òåì­âî­ìíî­ãèõ­ ñòðà­íàõ­ êðè­çèñ­ êîíñ­òè­òó­öè­î­íà­-•
ëèç­ìà­ ïðè­îá­ðåë­ âñå­îáú­åì­ëþ­ùèé­ è­ óã­ëóá­ëÿ­þ­ùèé­ñÿ­ õà­-
ðàê­òåð­ è­ íóæ­äà­åò­ñÿ­ âî­ âñåñ­òî­ðîí­íåé­ êîíñ­òè­òó­öè­îí­íîé
äè­àã­íîñ­òè­êå­äëÿ­ïðå­î­äî­ëå­íèÿ­âñå­âîç­ìîæ­íûõ­íå­ãà­òèâ­íûõ
ïîñ­ëå­ä­ñòâèé­ýòî­ãî­ÿâ­ëå­íèÿ;
èìå­åò­ñÿ­ îã­ðîì­íåé­øèé­ íå­çà­äåé­ñòâî­âàí­íûé­ ïî­òåí­öè­àë•
êîíñ­òè­òó­öè­î­íà­ëè­çà­öèè­ñî­öè­àëü­íî­ãî­ïî­âå­äå­íèÿ­÷å­ëî­âå­êà
è­ïóá­ëè÷­íî­ãî­ïî­âå­äå­íèÿ­âëàñ­òåé,­÷òî­ñòà­âèò­íî­âûå­çà­äà­-
÷è­ ïå­ðåä­ âñåé­ ñèñ­òå­ìîé­ êîíñ­òè­òó­öè­îí­íî­ãî­ êîíò­ðî­ëÿ,­ â
òîì­÷èñ­ëå­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ;
àê­òó­àëü­íîé­ïî-ïðåæ­íå­ìó­îñ­òà­åò­ñÿ­òàê­æå­ïðîá­ëå­ìà­îï­ðå­-•
äå­ëåí­íî­ãî­íå­ñî­îò­âå­ò­ñòâèÿ­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­óñ­-
òà­íîâ­êà­ìè,­ïðà­âî­âîé­ñèñ­òå­ìîé­è­ïðà­âîï­ðè­ìå­íè­òåëü­íîé
ïðàê­òè­êîé,­ ÷òî­ â­ èòî­ãå­ îò­ðè­öà­òåëü­íî­ ñêà­çû­âà­åò­ñÿ­ íà
îáåñ­ïå­÷å­íèè­âåð­õî­âå­í­ñòâà­ïðà­âà­è­ãà­ðàí­òè­ðî­âàí­íîé­çà­-
ùè­òå­ïðàâ­÷å­ëî­âå­êà.
ß­óâå­ðåí,­÷òî­äàëü­íåé­øåå­óê­ðåï­ëå­íèå­íà­øå­ãî­ñîò­ðóä­íè­-

÷å­ñò­âà­è­óã­ëóá­ëå­íèå­âçà­è­ìî­îò­íî­øå­íèé­ñ­îá­ùå­åâ­ðî­ïåéñ­êè­ìè
ñó­äà­ìè­ðàñê­ðî­þò­íî­âûå­âîç­ìîæ­íîñ­òè­äëÿ­ïðå­î­äî­ëå­íèÿ­ýòèõ
ïðîá­ëåì­ è­ ýô­ôåê­òèâ­íîé­ ðå­à­ëè­çà­öèè­ âàæ­íåé­øåé­ ìèñ­ñèè
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

Åùå­ðàç­ïðè­âå­ò­ñòâóþ­îòê­ðû­òèå­XVI­Êîíã­ðåñ­ñà­Êîí­ôå­ðåí­-
öèè­åâ­ðî­ïåéñ­êèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­è­æå­ëàþ­ïëî­äîò­âîð­-
íîé­ðà­áî­òû.­
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Gagik Harutyunyan

for the Conference of the Constitutional 
Control Organs of Countries 

of New Democracy (CCCOCND)

Distinguished­ participants­ at­ the­ XVI­ Congress­ of­ the
Conference­of­European­Constitutional­Courts,

Ladies­and­gentlemen!
Let­me­start­by­thanking­President­Gerhard­Holzinger­and­the

colleagues­at­the­Austrian­Constitutional­Court­for­organising­this
Congress­so­excellently­and­for­the­active­and­fruitful­work­they
have­ accomplished­ in­ chairing­ the­ Conference­ of­ European
Constitutional­Courts.

The­Congress­of­the­Conference­of­European­Constitutional
Courts­has­always­given­fresh­and­decisive­momentum­to­the­fur-
ther­development­of­constitutional­justice­on­a­global­scale,­and­I
am­sure­that­this­Congress­will­again­fully­live­up­to­this­mission.

Distinguished­colleagues!
Our­ forum­will­ be­working­on­a­ full­ agenda.­We­will­ be­dis-

cussing­many­aspects­of­our­co-operation­in­great­detail,­identi-
fying­new­opportunities­for­harnessing­the­vast­potential­of­con-
stitutional­justice­in­order­to­ensure­the­rule­of­law­and­establish
the­constitutional­order­in­our­countries.

Last­ year­ I­ had­ the­ privilege­ of­ attending­ several­ profound
debates­of­current­ issues­ facing­constitutional­ justice­with­ repre-
sentatives­ of­ the­ Constitutional­ Courts­ of­ Latvia,­ the­ Russian
Federation,­ Germany,­ Austria­ and­ a­ number­ of­ other­ countries.
Owing­ to­ the­direct­ involvement­of­ the­ representatives­of­ several
constitutional­ courts,­ of­ the­ judges­ at­ the­ European­ Court­ of
Fluman­ Rights,­ the­ members­ of­ the­ Venice­ Commission­ of­ the
Council­of­Europe,­as­well­as­of­leading­constitutional­experts,­we
have­succeeded­in­implementing­a­joint­programme­and­published
an­almanac­titled­"New­Millennium­Constitutionalism:­Paradigms­of
Reality­and­Challenges".­As­I­recall­in­my­mind's­eye­these­debates
and­ the­ conceptual­ approaches­ adopted­ by­ our­ colleagues­ to
modern­ constitutionalism­ and­ the­ role­ of­ constitutional­ justice­ in

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­2(64)`14 XVI­Êîíãðåññ­Êîíôåðåíöèè­åâðîïåéñêèõ­êîíñòèòóöèîííûõ­ñóäîâ­



Õàéíö ÔÈØÅÐ

Ôå äå ðàëü íûé пðå çè äåíò 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Ñ­ 17­ ïî­ 20­ îê­òÿá­ðÿ­ 1972­ ãî­äà­ â­ Äóá­ðîâ­íè­êå­ âïåð­âûå­ â
ïðî­äîë­æå­íèå­ äâóñ­òî­ðîí­íèõ­ êîí­òàê­òîâ­ ìåæ­äó­ íåñ­êîëü­êè­ìè
ñó­äà­ìè­ñîñ­òî­ÿ­ëàñü­Êîí­ôå­ðåí­öèÿ­åâ­ðî­ïåéñ­êèõ­êîíñ­òè­òó­öè­îí­-
íûõ­ñó­äîâ­è­ýê­âè­âà­ëå­íò­íûõ­îð­ãà­íîâ.­Â­òî­âðå­ìÿ­â­Êîí­ôå­ðåí­-
öèè­ó÷àñò­âî­âà­ëè­÷å­òû­ðå­ñó­äà-îð­ãà­íè­çà­òî­ðà,­ñðå­äè­íèõ­Êîíñ­-
òè­òó­öè­îí­íûé­ Ñóä­ Àâñòðèè­ è­ òðè­ äðó­ãèõ­ èíñ­òè­òó­òà.­ Ñå­ãîä­íÿ
Êîí­ôå­ðåí­öèÿ­íàñ­÷è­òû­âà­åò­40­ïîë­íîï­ðàâ­íûõ­÷ëå­íîâ­è­îä­íî­ãî
àñ­ñî­öè­èðî­âàí­íî­ãî­ ÷ëå­íà.­ Ýòà­ ìî­äåëü­ ïî­ëó­÷è­ëà­ øè­ðî­êîå
ðàñï­ðî­ñò­ðà­íå­íèå,­è­â­äàëü­íåé­øåì­áû­ëè­ó÷­ðåæ­äå­íû­Âñå­ìèð­-
íàÿ­ êîí­ôå­ðåí­öèÿ­ ïî­ êîíñ­òè­òó­öè­îí­íî­ìó­ ïðà­âî­ñó­äèþ­ è­ íåñ­-
êîëü­êî­îò­äåëü­íûõ­ãðóïï,­îáú­å­äè­íÿ­þ­ùèõ­êîíñ­òè­òó­öè­îí­íûå­ñó­-
äû;­îíè­ïðåäñ­òàâ­ëå­íû­çäåñü,­â­Âå­íå,­â­ðàì­êàõ­ýòî­ãî­òîð­æå­ñò­-
âåí­íî­ãî­ìå­ðîï­ðè­ÿ­òèÿ.

Â­1999­ãî­äó,­ïîñ­ëå­äîë­ãèõ­è­ñëîæ­íûõ­äèñ­êóñ­ñèé,­óäà­ëîñü
ïðè­íÿòü­ Óñ­òàâ­ Êîí­ôå­ðåí­öèè.­Ñîã­ëàñ­íî­ Óñ­òà­âó,­ Êîí­ôå­ðåí­öèÿ
÷å­ðåç­ ðå­ãó­ëÿð­íûå­ ïðî­ìå­æóò­êè­ âðå­ìå­íè­ îð­ãà­íè­çó­åò­ Êîíã­ðåñ­-
ñû.­Îíà­ñî­äåé­ñòâó­åò­îá­ìå­íó­èí­ôîð­ìà­öè­åé­ïî­ìå­òî­äàì­ðà­áî­òû
è­ñó­äåá­íîé­ïðàê­òè­êå­ñó­äîâ-÷ëå­íîâ,­à­òàê­æå­îá­ìå­íó­èäå­ÿ­ìè­ïî
èíñ­òè­òó­öè­î­íàëü­íûì,­ ñòðóê­òóð­íûì­ è­ ôóíê­öè­î­íàëü­íûì­ âîï­ðî­-
ñàì,­ êà­ñà­þ­ùèì­ñÿ­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ.­ Êîí­ôå­ðåí­-
öèÿ­òàê­æå­ñòðå­ìèò­ñÿ­ñî­äåé­ñòâî­âàòü­íå­çà­âè­ñè­ìîñ­òè­êîíñ­òè­òó­-
öè­îí­íûõ­ñó­äîâ­êàê­âàæ­íî­ãî­ýëå­ìåí­òà­ãà­ðàí­òèè­è­îñó­ùå­ñ­òâëå­-
íèÿ­äå­ìîê­ðà­òèè,­à­òàê­æå­ïðà­âî­âî­ãî­ãî­ñó­äà­ð­ñòâà,­îñî­áåí­íî­ñ
ó÷å­òîì­ çà­ùè­òû­ ïðàâ­ ÷å­ëî­âå­êà;­ îíà­ ïîä­äåð­æè­âà­åò­ óñè­ëèÿ­ ïî
ðàç­âè­òèþ­ðå­ãó­ëÿð­íûõ­êîí­òàê­òîâ­ìåæ­äó­åâ­ðî­ïåéñ­êè­ìè­êîíñ­òè­-
òó­öè­îí­íû­ìè­ñó­äà­ìè­è­ýê­âè­âà­ëå­íò­íû­ìè­îð­ãà­íà­ìè.

Îñî­áîå­ çíà­÷å­íèå­ èìå­åò,­ åñ­òå­ñò­âåí­íî,­ îï­ðå­äå­ëå­íèå­ óñ­-
ëî­âèé­äëÿ­÷ëåí­ñòâà­â­Êîí­ôå­ðåí­öèè.­Â­òî­âðå­ìÿ­áû­ëî­î÷å­âèä­-
íî,­ ÷òî­ êà­÷å­ñò­âî­ðå­øå­íèé­íå­ìîã­ëî­ ñëó­æèòü­ êðè­òå­ðè­åì,­ òàê
êàê­ïî­äîá­íàÿ­îöåí­êà­íå­ìè­íó­å­ìî­ñòà­íî­âè­ëàñü­ðàâ­íî­ñèëü­íîé
âìå­øà­òåëü­ñòâó­ â­ íå­çà­âè­ñè­ìîñòü­ íà­öè­î­íàëü­íûõ­ êîíñ­òè­òó­öè­-
îí­íûõ­ ñó­äîâ­ è­ â­ ñó­âå­ðåí­íîñòü­ ïðåäñ­òàâ­ëÿ­å­ìûõ­ èìè­ ãî­ñó­-
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ensuring­a­dynamic­and­stable­development­of­a­democratic­state
that­is­governed­by­the­rule­of­law,­I­reach­the­conclusion­that­the
major­lessons­to­be­drawn­consist­in­the­following­postulates:

The­position­and­role­of­constitutional­courts­in­modern­soci-•
eties­is­clearly­becoming­stronger.­This­makes­them­an­indis-
pensable­ functional­and­ institutional­ factor­ in­a­state­ that­ is
governed­by­the­rule­of­law.
Concurrently,­ the­ crisis­ of­ constitutionalism­ has­ deepened•
and­ become­ all-pervasive­ in­ many­ countries.­ A­ thorough
constitutional­ diagnosis­ is­ therefore­ needed­ to­ be­ able­ to
cope­ with­ all­ possible­ negative­ consequences­ of­ this­ phe-
nomenon.
There­ is­a­vast­unharnessed­potential­ for­constitutionalising•
the­ social­ behaviour­ of­ individuals­ and­ the­ way­ in­ which
authorities­act­publicly.­This­creates­new­tasks­for­the­entire
system­of­constitutional­ review,­ including­constitutional­ jus-
tice.
The­ current­ discrepancy­ between­ constitutional­ objectives,•
the­legal­system­and­the­practical­application­of­the­law­per-
sists.­Ultimately,­this­will­have­a­negative­impact­on­ensuring
the­ rule­ of­ law­ and­ the­ guaranteed­ protection­ of­ human
rights.
I­am­convinced­that­by­further­stepping­up­our­co-operation

and­by­ strengthening­ the­ links­with­ European­ courts­we­will­ be
able­ to­ tap­new­opportunities­ in­order­ to­overcome­ these­prob-
lems­and­deliver­the­major­tasks­of­constitutional­courts­in­an­effi-
cient­manner.

I­ once­ again­ welcome­ you­ at­ the­ inauguration­ of­ the­ XVI
Congress­ of­ the­Conference­ of­ European­Constitutional­ Courts
and­wish­you­every­success­in­your­work.
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íîñ­òè­ñóäüè­äî­îòê­ðî­âåí­íîé­óã­ðî­çû­ëè÷­íûõ­ïîñ­ëå­ä­ñòâèé.­Äå­-
ÿ­òåëü­íîñòü­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà­ìî­æåò­áûòü­è­ïðè­îñ­òà­íîâ­-
ëå­íà­ïó­òåì­íå­êî­òî­ðûõ­þðè­äè­÷åñ­êèõ­óëî­âîê,­êàê­ýòî,­ê­ñî­æà­ëå­-
íèþ,­ïðî­è­çîø­ëî­â­Àâñòðèè­â­1933­ãî­äó.­Â­ýòîé­ñâÿ­çè­íå­îá­õî­-
äè­ìî­óïî­ìÿ­íóòü­î­Åâ­ðî­ïåéñ­êîé­õàð­òèè­î­ñòà­òó­ñå­ñó­äåé,­ïðè­-
íÿ­òîé­â­Ñòðàñ­áóð­ãå­8-10­èþ­ëÿ­1998­ãî­äà,­â­ñî­îò­âå­ò­ñòâèè­ñ­êî­-
òî­ðîé­ñàíê­öèè­ïðî­òèâ­ñó­äåé­ìî­æåò­íàç­íà­÷àòü­ òîëü­êî­îð­ãàí,
ñîñ­òî­ÿ­ùèé­ ïî­ ìåíü­øåé­ ìå­ðå­ íà­ïî­ëî­âè­íó­ èç­ èçá­ðàí­íûõ­ ñó­-
äåé.

Ñ­ äðó­ãîé­ ñòî­ðî­íû,­ íåëü­çÿ­ óïóñ­êàòü­ èç­ âè­äó­ è­ òî,­ ÷òî­ â
ïëþ­ðà­ëèñ­òè­÷åñ­êîé­äå­ìîê­ðà­òèè­ïàð­ëà­ìå­í­òñêîå­áîëü­øè­í­ñòâî
äîëæ­íî­ðà­íî­èëè­ïîçä­íî­ïðåäñ­òàòü­ïå­ðåä­âû­áî­ðà­ìè,­íà­êî­òî­-
ðûõ­åìó­ïðè­äåò­ñÿ­îò­âå­÷àòü­çà­ðå­øå­íèÿ,­ïðè­íÿ­òûå­íå­ïàð­ëà­-
ìåí­òîì,­à­èìåí­íî­êîíñ­òè­òó­öè­îí­íûì­ñó­äîì,­êî­òî­ðûé­íå­ïîä­-
ëå­æèò­ êà­êîé-ëè­áî­ îò­âå­ò­ñòâåí­íîñ­òè.­ Êîíñ­òè­òó­öè­îí­íûé­ ñóä
äîë­æåí­òàê­æå­âñåã­äà­îñîç­íà­âàòü­ïîñ­ëå­ä­ñòâèÿ,­êî­òî­ðûå­ìî­ãóò
ïîâ­ëå÷ü­çà­ñî­áîé­åãî­ðå­øå­íèÿ­êî­íå÷­íî­æå­â­òîé­ñòå­ïå­íè,­â­êî­-
òî­ðîé­ýòî­ñîâ­ìåñ­òè­ìî­ñ­åãî­çà­äà­÷åé­-­ãà­ðàí­òè­ðî­âàòü­ðå­à­ëè­-
çà­öèþ­Êîíñ­òè­òó­öèè.­Ïî­ëè­òè­÷åñ­êàÿ­öå­ëå­ñî­îá­ðàç­íîñòü­êàê­òà­-
êî­âàÿ­íå­ìî­æåò­ñëó­æèòü­ êðè­òå­ðè­åì­êîíò­ðî­ëÿ­ êîíñ­òè­òó­öè­îí­-
íîñ­òè,­èíà­÷å­òà­êîé­èíñ­òè­òóò­áûë­áû­âî­îá­ùå­èç­ëèø­íèì.

Êàæ­äîå­ âû­íå­ñåí­íîå­ èì­ðå­øå­íèå­ìî­æåò­ ïîñ­ëó­æèòü­ îðó­-
äè­åì­â­ïî­ëè­òè­÷åñ­êèõ­ñïî­ðàõ,­â­÷àñò­íîñ­òè,­ìåæ­äó­ïàð­ëà­ìå­í­ò-
ñêèì­áîëü­øè­í­ñòâîì­è­îï­ïî­çè­öè­åé.­Íå­äà­ðîì­íå­êî­òî­ðûå­êîíñ­-
òè­òó­öèè,­ â­ òîì­ ÷èñ­ëå­ è­ àâñòðèéñ­êàÿ,­ ïðå­äóñ­ìàò­ðè­âà­þò­ äëÿ
êâà­ëè­ôè­öè­ðî­âàí­íî­ãî­ïàð­ëà­ìå­í­òñêî­ãî­ìåíü­øè­í­ñòâà­âîç­ìîæ­-
íîñòü­çà­ÿâ­ëå­íèÿ­õî­äà­òàé­ñòâà­â­êîíñ­òè­òó­öè­îí­íûé­ñóä­äëÿ­ïðî­-
âåð­êè­ çà­êî­íà­ íà­ ñî­îò­âå­ò­ñòâèå­ Êîíñ­òè­òó­öèè.­ Åñ­òå­ñò­âåí­íî,
ïðè­÷è­íû­íå­êî­íñ­òè­òó­öè­îí­íîñ­òè­ìî­ãóò­î÷åíü­ñèëü­íî­âàðü­è­ðî­-
âàòü­ñÿ­ -­ îò­ çëî­íà­ìå­ðåí­íîñ­òè­ èëè­ íåá­ðåæ­íîñ­òè­ äî­ âïîë­íå
îáîñ­íî­âàí­íî­ãî­þðè­äè­÷åñ­êî­ãî­ðàç­íîã­ëà­ñèÿ.­Îä­íà­êî­ñà­ìî­ñî­-
áîé­ ðà­çó­ìå­åò­ñÿ,­ ÷òî­ ïî­ëè­òè­÷åñ­êîé­ ïî­ëå­ìè­êå­ ïðè­ñó­ùà­ ñâîÿ
ñîáñòâåí­íàÿ­äè­íà­ìè­êà,­êî­òî­ðàÿ­íå­âñåã­äà­ïðè­íè­ìà­åò­âî­âíè­-
ìà­íèå­ýòè­ðàç­ëè­÷èÿ.

Èìå­þò­ìåñ­òî­è­ðå­âî­ëþ­öè­îí­íûå­ïðî­öåñ­ñû,­ ñâÿ­çàí­íûå­ñ
ðàç­ðû­âîì­ êîíñ­òè­òó­öè­îí­íîé­ ïðå­åì­ñòâåí­íîñ­òè.­Ïå­ðåä­èõ­ ëè­-
öîì­ êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå­áåñ­ñèëü­íî.­Íî­äà­æå­â­ òà­-
êîì­ ñëó­÷àå­ ñëå­äó­åò­ ñîá­ëþ­äàòü­ îá­ùåï­ðèç­íàí­íûå­ ïðèí­öè­ïû,
çàê­ðåï­ëåí­íûå­â­ìåæ­äó­íà­ðîä­íîì­ïðà­âå.

äàðñòâ.­Âìåñ­òî­ýòî­ãî­äëÿ­ïî­ëó­÷å­íèÿ­ñòà­òó­ñà­ïîë­íîï­ðàâ­íî­ãî
÷ëå­íà­òðå­áî­âà­ëîñü­íà­ëè­÷èå­êîì­ïå­òåí­öèè­â­ñôå­ðå­êîíñ­òè­òó­-
öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ,­â­÷àñò­íîñ­òè­â­îá­ëàñ­òè­íîð­ìî­êî­íò­ðî­ëÿ,
íå­çà­âè­ñè­ìîå­îñó­ùå­ñ­òâëå­íèå­ ñó­äåá­íîé­äå­ÿ­òåëü­íîñ­òè­ ñ­ ñîá­-
ëþ­äå­íè­åì­ïðèí­öè­ïà­ñó­äåéñ­êîé­íå­çà­âè­ñè­ìîñ­òè­è­ïðè­âåð­æåí­-
íîñòü­îñ­íîâ­íûì­ïðèí­öè­ïàì­äå­ìîê­ðà­òèè­è­ âåð­õî­âå­í­ñòâà­ çà­-
êî­íà,­à­òàê­æå­çà­ùè­òå­ïðàâ­÷å­ëî­âå­êà.

Ïîç­âîëü­òå­ìíå­ êàê­þðèñ­òó,­ çà­íè­ìà­þ­ùå­ìó­ óæå­áî­ëåå­55
ëåò­ ðàç­ëè÷­íûå­ ïî­ëè­òè­÷åñ­êèå­ äîëæ­íîñ­òè,­ ïî­äå­ëèòü­ñÿ­ íåñ­-
êîëü­êè­ìè­íàá­ëþ­äå­íè­ÿ­ìè­íà­ýòó­òå­ìó.­

Ëþ­áàÿ­ôîð­ìà­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­-­ýòî­áà­ëàí­-
ñè­ðî­âà­íèå­ ìåæ­äó­ ïðà­âîì­ è­ ïî­ëè­òè­êîé.­ Ïî­íÿ­òèÿ­ "ñó­äåá­íîå
îã­ðà­íè­÷å­íèå"­ è­ "ïî­ëè­òè­÷åñ­êèé­ âîï­ðîñ"­ íà­ïîë­íÿ­þò­ öå­ëûå
áèá­ëè­î­òå­êè.­Íî­÷òî­îíè­îç­íà­÷à­þò­â­êîíê­ðåò­íûõ­ñëó­÷à­ÿõ?­Â­íå­-
êî­òî­ðûõ­ñòðà­íàõ,­â­òîì­÷èñ­ëå­è­â­Àâñòðèè,­â­ýòîì­âîï­ðî­ñå­óñ­-
òà­íî­âè­ëàñü­òðà­äè­öèÿ.­Íî­òðà­äè­öèè­ìî­ãóò­ìå­íÿòü­ñÿ,­è­â­òà­êîì
ñëó­÷àå­íå­ó­äè­âè­òåëü­íî,­åñ­ëè­â­ïî­ëè­òè­÷åñ­êîì­ìè­ðå­âîç­íè­êà­åò
íå­êî­òî­ðîå­ðàçä­ðà­æå­íèå.­Íå­ñîì­íåí­íî,­÷òî­òîò­ôàêò,­÷òî­íà­öè­-
î­íàëü­íûå­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ äîëæ­íû­ îðè­åí­òè­ðî­âàòü­ñÿ
íà­ ðå­øå­íèÿ­ åâ­ðî­ïåéñ­êèõ­ ñó­äîâ,­ â­ ÷àñò­íîñ­òè­ Åâ­ðî­ïåéñ­êî­ãî
ñó­äà­ïî­ïðà­âàì­÷å­ëî­âå­êà­è­Ñó­äà­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà,­òàê­æå
èã­ðà­åò­áîëü­øóþ­ðîëü­â­îï­ðå­äå­ëå­íèè­íàï­ðàâ­ëå­íèÿ­ñó­äåá­íîé
ïðàê­òè­êè.­ Îò­äåëü­íûå­ íà­öè­î­íàëü­íûå­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû
óæå­ áîëü­øå­ íå­ óê­ðû­âà­þò­ñÿ­ â­ èí­òåë­ëåê­òó­àëü­íûõ­ áàø­íÿõ­ èç
ñëî­íî­âîé­ êîñ­òè­ -­ íàï­ðî­òèâ,­ îíè­ îñ­âå­äîì­ëå­íû­ î­ ðå­øå­íè­ÿõ
äðó­ãèõ­ êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­è­ïðè­íå­îá­õî­äè­ìîñ­òè­ó÷è­òû­-
âà­þò­èõ­â­ñâî­åé­ïðàê­òè­êå.

Êîíô­ëèê­òû­ìåæ­äó­ êîíñ­òè­òó­öè­îí­íûì­ïðà­âî­ñó­äè­åì­è­ ïî­-
ëè­òè­êîé­áó­äóò­ñó­ùå­ñò­âî­âàòü­âñåã­äà.­Âàæ­íî­òî,­êàê­îíè­âå­äóò­-
ñÿ.­Êðè­òè­êà­äîëæ­íà­áûòü­äî­ïóñ­òè­ìîé;­êîíñ­òè­òó­öè­îí­íûé­ñóä­-
ýòî­ íå­ íå­çåì­íîå­ ñîç­äà­íèå,­ à­ êîíñ­òè­òó­öè­îí­íûé­îð­ãàí­ ñðå­äè
ìíî­ãèõ­äðó­ãèõ.­Åãî­÷àñ­òî­óï­ðå­êà­þò­â­ïðå­âû­øå­íèè­ïîë­íî­ìî­-
÷èé.­ Ìîæ­íî­ òàê­æå­ ïðåä­ïî­ëî­æèòü,­ ÷òî­ êîíñ­òè­òó­öè­îí­íûé­ ñóä
ñëó­æèò­ îï­ðå­äå­ëåí­íûì­ ïî­ëè­òè­÷åñ­êèì­ èí­òå­ðå­ñàì.­ Íà­êî­íåö,
ñëó­÷à­åò­ñÿ­è­òàê,­÷òî­ïî­ëè­òè­÷åñ­êèå­êðó­ãè­â­íå­êî­òî­ðîé­ñòå­ïå­íè
ïî­ðó­÷à­þò­ îï­ðå­äå­ëåí­íûå­ ùå­êîò­ëè­âûå­ ðå­øå­íèÿ­ êîíñ­òè­òó­öè­-
îí­íî­ìó­ñó­äó.

Ñ­ äðó­ãîé­ ñòî­ðî­íû,­ íà­ êîíñ­òè­òó­öè­îí­íûé­ ñóä­ âîç­ìîæ­íî
îêà­çàòü­ äàâ­ëå­íèå,­ íà­÷è­íàÿ­ îò­ îñ­òàâ­ëå­íèÿ­ âà­êà­íò­íîé­ äîëæ­-
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Heinz Fischer

Federal President of the Republic of Austria

The­first­meeting­of­a­conference­of­European­constitutional
courts­and­similar­institutions­was­held­in­Dubrovnik­from­17­to­20
October­ 1972.­ It­ had­ been­ preceded­ by­ bilateral­ contacts
between­ individual­ constitutional­ courts.­ Four­ Courts­ -­ among
them­the­Austrian­Constitutional­Court­-­and­ three­other­ institu-
tions­ participated­ in­ the­Conference.­ Today,­ the­Conference­ of
European­ Constitutional­ Courts­ has­ 40­ full­ members­ and­ one
associate­ mem-ber.­ The­ example­ of­ the­ Conference­ has­ been
taken­ up­ by­ others:­ meanwhile,­ the­ World­ Conference­ on
Constitutional­Justice­and­several­regional­groups­of­constitution-
al­ courts­ have­ been­ set­ up;­ all­ of­ them­ are­ represented­ at­ this
solemn­opening­session­in­Vienna­today.

In­1999,­after­long­and­difficult­discussions,­the­Statute­of­the
Conference­was­finally­adopted.­As­provided­for­in­the­Statute,­the
Conference­ organizes­ congresses­ at­ regular­ intervals.­ It­ dissemi-
nates­ information­ on­ the­ working­methods­ and­ the­ constitutional
jurisprudence­of­the­member­courts,­combined­with­an­exchange­of
ideas­on­institutional,­structural­and­material­issues­relating­to­state
jurisdiction­ and­ constitutional­ justice.­ Moreover,­ the­ Conference
makes­every­effort­ to­promote­the­ independence­of­constitutional
courts­as­an­essential­factor­for­the­preservation­and­enforcement­of
democracy­and­the­rule­of­law,­with­a­special­emphasis­on­the­pro-
tection­ of­ human­ rights.­ It­ supports­ and­ fosters­ contacts­ among
European­Constitutional­Courts­and­similar­institutions.

Establishing­ the­ prerequisites­ for­ membership­ in­ the
Conference­was­an­issue­of­particular­importance.­From­the­out-
set,­it­was­clear­that­the­quality­of­the­decisions­rendered­was­not
suited­ as­ a­ criterion,­ as­ any­ evaluation­ on­ that­ basis­ would
inevitably­interfere­with­the­autonomy­of­the­national­constitution-
al­ courts­ and­ the­ sovereignty­ of­ the­ states­ concerned.­ Instead,
the­prerequisites­for­full­membership­were­defined­on­the­basis­of
the­court's­com-petence­to­review­ legal­standards,­ the­exercise
of­its­functions­in­full­judicial­independence,­and­the­commitment

ß­îñî­áåí­íî­ðàä­ òî­ìó,­ ÷òî­ â­ ýòîì­Êîíã­ðåñ­ñå­ïðè­íè­ìà­þò
ó÷àñ­òèå­ Ïðåä­ñå­äà­òå­ëè­ Ñó­äà­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà­ è­ Åâ­ðî­-
ïåéñ­êî­ãî­ ñó­äà­ ïî­ ïðà­âàì­ ÷å­ëî­âå­êà.­ Ñîò­ðóä­íè­÷å­ñò­âî­ ìåæ­äó
ýòè­ìè­íàä­íà­öè­î­íàëü­íû­ìè­ñó­äà­ìè­è­íà­öè­î­íàëü­íû­ìè­êîíñ­òè­-
òó­öè­îí­íû­ìè­ñó­äà­ìè­ñ­ïîë­íûì­ïðà­âîì­ÿâ­ëÿ­åò­ñÿ­îä­íîé­èç­òåì
ýòîé­Êîí­ôå­ðåí­öèè.­Ðà­çó­ìå­åò­ñÿ,­íà­ýòîì­óðîâ­íå­âðÿä­ëè­ìîæ­-
íî­èç­áå­æàòü­òðå­íèé.­Òåì­íå­ìå­íåå­âàæ­íî­ïðî­áó­äèòü­ïî­íè­ìà­-
íèå­ ê­ ñî­îò­âå­ò­ñòâó­þ­ùèì­ ïî­çè­öè­ÿì­ è­ ïîä­äåð­æè­âàòü­ äè­à­ëîã.
Íå­ñîì­íåí­íî,­ ñó­ùå­ñò­âî­âà­íèå­ õî­ðî­øî­ ôóíê­öè­î­íè­ðó­þ­ùå­ãî
êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ,­ ÿâ­ëÿ­þ­ùå­ãî­ñÿ­ ãà­ðàí­òè­åé­ñòà­-
áèëü­íîñ­òè­â­ãî­ñó­äà­ð­ñòâàõ-÷ëå­íàõ,­òàê­æå­íà­õî­äèò­ñÿ­â­èí­òå­ðå­-
ñàõ­íàä­íà­öè­î­íàëü­íûõ­ñó­äîâ.

ß­ âû­ðà­æàþ­ áëà­ãî­äàð­íîñòü­ âñåì­ ó÷àñò­âó­þ­ùèì­ â­ ýòîì
Êîíã­ðåñ­ñå­ è,­ êî­íå÷­íî­ æå,­ Êîíñ­òè­òó­öè­îí­íî­ìó­ Ñó­äó­ Àâñòðèè,
êî­òî­ðûé­ îð­ãà­íè­çó­åò­ ïî­äîá­íîå­ ìå­ðîï­ðè­ÿ­òèå­ óæå­ âî­ âòî­ðîé
ðàç,­è­æå­ëàþ­Êîíã­ðåñ­ñó­óñ­ïå­õîâ!
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However,­ we­ should­ not­ forget­ that­ in­ a­ pluralistic­ democracy
elections­will­be­called­sooner­or­later,­and­the­parliamentary­majority
may­be­held­accountable­for­decisions­not­even­taken­by­Parliament,
but­by­a­constitutional­court­not­subject­to­such­accountability.­The
constitutional­court­should­always­be­aware­of­the­consequences­of
its­decisions,­but­only­as­far­as­this­is­compatible­with­its­constitution-
al­ task.­ Political­ opportuneness­ alone­ must­ not­ be­ the­ standard
applied­by­a­constitutional­court­ in­ its­ judicial­review­function;­ if­that
were­the­case,­there­would­be­no­need­for­a­constitutional­court.

Any­decision­rendered­by­a­constitutional­court­may­be­turned
into­a­weapon­ in­ the­political­confrontation,­particularly­between
the­parliamentary­majority­and­the­opposition.­It­is­no­coincidence
that­several­constitutions,­ including­the­Austrian­one,­provide­for
the­right­of­a­qualified­parliamentary­minority­to­file­a­petition­with
the­constitutional­court­in­a­judicial­review­procedure.­The­reasons
for­the­unconstitutionality­of­a­provision­can­be­quite­varied,­rang-
ing­from­malicious­intent­to­negligence­to­justifiable­differences­in
legal­opinion.­However,­we­should­be­aware­of­the­fact­that­such
differentiation­may­be­lost­in­the­arena­of­political­polemics.

There­are­revolutionary­processes­that­constitute­a­rupture­in
constitutional­continuity.­When­confronted­with­such­events,­con-
stitutional­justice­meets­its­limits.­But­even­then­the­general­princi-
ples­of­law,­as­laid­down­in­international­law,­should­be­observed.

I­am­happy­to­see­that­the­Presidents­of­the­Court­of­Justice­of
the­European­Union­and­the­European­Court­of­Human­Rights­are
participating­in­this­Congress.­It­is­for­good­reason­that­co-opera-
tion­between­these­supranational­Courts­and­the­national­constitu-
tional­courts­have­been­chosen­as­one­of­ the­Congress­themes.
Friction­can­hardly­be­avoided­at­this­level.­The­essential­point­is­to
understand­one­another's­positions­and­to­engage­in­a­continuing
dialogue.­A­functioning­system­of­constitutional­ justice
certainly­ is­ in­ the­ interest­of­supranational­ jurisdiction,
as­it­ensures­stability­in­the­Member­States.

In­conclusion,­I­should­like­to­thank­you­all­for­par-
ticipating­ in­ this­ Congress;­ of­ course,­ my­ sincere
thanks­ are­ due­ to­ the­ Austrian­ Constitutional­ Court,
which­has­assumed­the­role­of­host­to­the­Conference
of­European­Constitutional­Courts­for­the­second­time.
I­wish­you­all­a­productive­and­interesting­Congress.­

to­the­principles­of­democracy­and­the­rule­of­law­as­well­as­the
general­protection­of­human­rights.

As­ a­ lawyer­ by­ training,­ who­ has­ held­ a­ variety­ of­ political
positions­over­a­period­of­55­years,­I­hope­you­will­permit­me­a­few
remarks­on­this­subject.

Any­form­of­constitutional­justice­invariably­involves­a­balanc-
ing­act­between­law­and­politics.­Publications­under­the­heading
of­ "judicial­ restraint"­ and­ "political­ question"­ fill­ entire­ libraries.
But­what­does­that­mean­in­the­individual­case?­In­some­states,
including­Austria,­a­certain­ tradition­has­evolved­ in­ this­ respect.
However,­traditions­may­change,­and­if­that­happens,­we­should
not­ be­ surprised­ to­ observe­ a­ certain­ irritation­ in­ the­ political
arena.­When­courts­deviate­from­their­traditional­line­of­jurispru-
dence,­it­may­be­due­to­the­fact­that­national­constitutional­courts
have­to­consider­the­jurisprudence­of­the­international­European
institutions­(in­particular­the­European­Court­of­Human­Rights­and
the­Court­of­Justice­of­the­European­Union).­In­addition,­the­indi-
vidual­national­constitutional­courts­do­not­exist­in­intellectual­iso-
lation,­but­are­aware­of­and­consider,­if­appropriate,­the­jurispru-
dence­of­other­constitutional­courts.

Conflicts­between­constitutional­justice­and­politics­are­a­fact
of­ life,­ but­ it­ all­ depends­ on­ how­ such­ conflicts­ are­ dealt­ with.
Criticism­must­be­permitted­-­a­constitutional­court­is­not­a­being
of­supernatural­powers,­but­a­constitutional­body­like­many­oth-
ers.­Constitutional­courts­are­frequently­blamed­for­exceeding­the
limits­of­their­competences.­It­is­even­conceivable­that­a­constitu-
tional­court­acts­in­support­of­certain­political­objectives.­After­all,
it­is­not­unheard­of­that­political­decisions­in­sensitive­matters­are
delegated­to­the­constitutional­court.

At­ the­ same­ time,­ there­ are­ ways­ and­means­ of­ exercising
pressure­on­a­constitutional­court.­This­ ranges­ from­positions­of
judges­being­left­vacant­to­undisguised­threats­with­personal­con-
sequences.­ A­ constitutional­ court­ can­ even­ be­ eliminated­ by
means­ of­ legal­ tricks,­ a­ situation­ which­ Austria,­ unfortunately,
experienced­ in­1933.­ In­ this­context,­ I­ should­ like­ to­ refer­ to­ the
"European­ Charter­ on­ the­ Statute­ of­ Judges",­ adopted­ in
Strasbourg­between­8­and­10­July­1998,­according­to­which­sanc-
tions­against­ judges­are­ to­be­pronounced­exclusively­by­bodies
with­at­least­half­of­their­membership­consisting­of­elected­judges.
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äóñ­ìîò­ðåí­äëÿ­ïóá­ëè­êà­öèè­èòî­ãîâ­Êîíã­ðåñ­ñà­âìåñ­òå­ñ­íà­öè­î­-
íàëü­íû­ìè­äîê­ëà­äà­ìè,­ñëå­äóÿ­ïðè­ýòîì­èõ­ñòðóê­òó­ðå.

1. Вçà­è­мî­äåé­ñòâèå­мåæ­äó­êîíñ­òè­òó­öè­îí­íûм­

ïðà­âîм­è­åâ­ðî­ïåéñ­êèм­ïðà­âîм

à) Кîíñ òè òу цè îí íî-пðà âî âûå ðà мîч íûå уñ ëî âèÿ
Âñå­íà­öè­î­íàëü­íûå­äîê­ëà­äû­ïî­êà­çû­âà­þò,­÷òî­êîíñ­òè­òó­öè­-

îí­íûå­ñó­äû­ñå­ãîä­íÿ­íå­îã­ðà­íè­÷è­âà­þò­ñÿ­èçî­ëè­ðî­âàí­íûì­òîë­-
êî­âà­íè­åì­ñâî­å­ãî­íà­öè­î­íàëü­íî­ãî­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà.­Çà
ïîñ­ëåä­íèå­ãî­äû­ïî­ðàç­ëè÷­íûì­ïðè­÷è­íàì­óñè­ëè­ëîñü­êàê­âëè­ÿ­-
íèå­åâ­ðî­ïåéñ­êî­ãî­ïðà­âà­íà­êîíñ­òè­òó­öè­îí­íîå­ïðà­âî,­òàê­è­âçà­-
è­ìî­äåé­ñòâèå­ìåæ­äó­ïðà­âîì­ÅÑ­è­íà­öè­î­íàëü­íûì­ïðà­âîì.­Ýòî
êà­ñà­åò­ñÿ­ïðåæ­äå­âñå­ãî­ñôå­ðû­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä,­à­òàê­-
æå­äðó­ãèõ­ñî­äåð­æà­ùèõ­ñÿ­â­êîíñ­òè­òó­öèè­ïóíê­òîâ,­êî­òî­ðûå­îï­-
ðå­äå­ëÿ­þò­è­íà­êî­òî­ðûå­îêà­çû­âà­þò­âëè­ÿ­íèå­ìåæ­äó­íà­ðîä­íûå
äî­ãî­âî­ðû­íà­ðå­ãè­î­íàëü­íîì­óðîâ­íå,­ â­îñî­áåí­íîñ­òè­â­ðàì­êàõ
Ñî­âå­òà­Åâ­ðî­ïû.

Äëÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ãî­ñó­äàðñòâ­ -­ ÷ëå­íîâ­ Åâ­ðî­-
ïåéñ­êî­ãî­ñî­þ­çà­ïðà­âî­ÅÑ­â­êà­÷å­ñò­âå­ôàê­òî­ðà­âëè­ÿ­íèÿ­íà­õî­-
äèò­ñÿ­íà­ïåð­âîì­ïëà­íå.­Â­íå­êî­òî­ðûõ­ãî­ñó­äà­ð­ñòâàõ­âåð­õî­âå­í­-
ñòâî­ïðà­âà­ÅÑ­è­åãî­íå­ïîñ­ðå­ä­ñòâåí­íîå­ïðè­ìå­íå­íèå­ÿâ­ëÿ­þò­ñÿ
ðå­øà­þ­ùè­ìè­ôàê­òî­ðà­ìè­äëÿ­îïè­ñà­íèÿ­ïðà­âî­âî­ãî­îáÿ­çà­òåëü­-
ñòâà­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ó÷è­òû­âàòü­åâ­ðî­ïåéñ­êîå­ïðà­âî.

Ïðåæ­äå­âñå­ãî­â­îá­ëàñ­òè­çà­ùè­òû­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä
êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ñòàë­êè­âà­þò­ñÿ­íå­òîëü­êî­ñ­îñ­íîâ­íû­ìè
ïðà­âà­ìè­è­ñâî­áî­äà­ìè,­çàê­ðåï­ëåí­íû­ìè­â­Êîíñ­òè­òó­öèè,­íî­è­ñ
ãà­ðàí­òè­ÿ­ìè­â­äî­êó­ìåí­òàõ­ðàç­ëè÷­íî­ãî­ïðî­èñ­õîæ­äå­íèÿ­è­êà­÷å­-
ñò­âà,­ êî­òî­ðûå,­ â­ çà­âè­ñè­ìîñ­òè­ îò­ ïðà­âî­âîé­ ñèñ­òå­ìû,­ èìå­þò
ðàç­ëè÷­íîå­ äåéñòâèå.­ Ê­ íèì­ îò­íî­ñèò­ñÿ,­ â­ ïåð­âóþ­ î÷å­ðåäü,
ÅÊÏ×.­Ðÿä­ñó­äîâ­îïè­ñû­âà­åò­ÅÊÏ×­â­êà­÷å­ñò­âå­íà­è­áî­ëåå­÷àñ­òî
öè­òè­ðó­å­ìî­ãî­ èñ­òî÷­íè­êà­ ìåæ­äó­íà­ðîä­íî­ãî­ ïðà­âà,­ èñ­ïîëü­çó­å­-
ìî­ãî­â­èõ­ðå­øå­íè­ÿõ.­Êðî­ìå­òî­ãî,­ïî÷­òè­âñå­îñ­òàëü­íûå­ñó­äû
ðå­ãó­ëÿð­íî­ññû­ëà­þò­ñÿ­íà­ãà­ðàí­òèè­ÅÊÏ×.

Â­ðÿ­äå­ãî­ñó­äàðñòâ­ìåæ­äó­íà­ðîä­íîå­ïðà­âî­íå­ÿâ­ëÿ­åò­ñÿ­ìå­-
ðè­ëîì­ïðî­âåð­êè­äëÿ­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà.­Â­äðó­ãèõ­ñó­äàõ
ïðà­âî­ÅÑ­è­ìåæ­äó­íà­ðîä­íîå­ïðà­âî­õî­òÿ­è­íå­îò­íî­ñÿò­ñÿ­ê­ñòàí­-
äàð­òàì,­ ïðè­ìå­íÿ­å­ìûì­ êîíñ­òè­òó­öè­îí­íûì­ ñó­äîì,­ íî­ òåì­ íå
ìå­íåå­ òîë­êî­âà­íèå­ íà­öè­î­íàëü­íî­ãî­ ïðà­âà­ îñó­ùå­ñ­òâëÿ­åò­ñÿ­ â
ñî­îò­âå­ò­ñòâèè­ñ­ïðà­âîì­ÅÑ­è­ìåæ­äó­íà­ðîä­íûì­ïðà­âîì.

Ãå­íå­ðàëü­íûé­äîê­ëàä­

è­ðàñê­ðû­òèå­ïðîá­ëå­мà­òè­êè

Êðèñòîô Ãðàбåíвàðòåð

×ëåí Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

Ñîòðóäíèчåñòâî­мåæäó­êîíñòèòóöèîííûмè

ñóäàмè­â­Åâðîïå­-­ðàмîчíûå­óñëîâèÿ­

è­ïåðñïåêòèâû­â­íàñòîÿùåå­âðåмÿ­

Вñòóï­ëå­íèå

Â­ îñ­íî­âó­ ãå­íå­ðàëü­íî­ãî­ äîê­ëà­äà­ çà­ëî­æåí­ ñîñ­òî­ÿ­ùèé­ èç
òðåõ­ðàç­äå­ëîâ­âîï­ðîñ­íèê,­ïî­êî­òî­ðî­ìó­â­îá­ùåé­ñëîæ­íîñ­òè­41
ñóä­ ïðåäñ­òà­âèë­ íà­öè­î­íàëü­íûå­ äîê­ëà­äû.­ Ïîä­ðîá­íîñòü­ îò­âå­-
òîâ­íà­îò­äåëü­íûå­âîï­ðî­ñû­îò­ëè­÷à­ëàñü­ïî­ðàç­íûì­ïðè­÷è­íàì,
òðè­èç­êî­òî­ðûõ­ñëå­äó­åò­îñî­áî­âû­äå­ëèòü­â­ñà­ìîì­íà­÷à­ëå.

Âî-ïåð­âûõ,­âàðü­è­ðó­åò­ñÿ­îáú­åì­êîì­ïå­òåí­öèé­ñó­äîâ,­ñ­÷åì
ñâÿ­çà­íû­ðàç­ëè÷­íûå­ôîð­ìû­è­ñòå­ïåíü­èí­òåí­ñèâ­íîñ­òè­ñîò­ðóä­-
íè­÷å­ñò­âà.­ Âî-âòî­ðûõ,­ òðåòüÿ­ ãðóï­ïà­ âîï­ðî­ñîâ­ ëèøü­ êðà­åì
çàò­ðà­ãè­âà­åò­ ñó­äåá­íóþ­ ïðàê­òè­êó­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ,
âñëå­ä­ñòâèå­÷å­ãî­îò­âå­òû­òàê­æå­äîëæ­íû­áû­ëè­áûòü­ëà­êî­íè÷­íû­-
ìè.­Â-òðåòü­èõ,­â­ñâÿ­çè­ñ­ýòèì­ñëå­äó­åò­óïî­ìÿ­íóòü,­÷òî­ëèøü­28
ñòðàí­-­÷ëå­íîâ­Ñî­âå­òà­Åâ­ðî­ïû­è­ÅÊÏ×­îä­íîâ­ðå­ìåí­íî­ÿâ­ëÿ­þò­-
ñÿ­ñòðà­íà­ìè­-­÷ëå­íà­ìè­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà,­è­ñôîð­ìó­ëè­ðî­-
âàí­íûé­â­òðåòü­åì­òå­ìà­òè­÷åñ­êîì­áëî­êå­âîï­ðîñ­îá­îò­íî­øå­íèè
ñó­äåá­íîé­ïðàê­òè­êè­ÅÑÏ×­è­Ñó­äà­ÅÑ­íå­ïîñ­ðå­ä­ñòâåí­íî­êà­ñà­åò­-
ñÿ­ëèøü­ñó­äîâ­èç­ýòî­ãî­êðó­ãà­ãî­ñó­äàðñòâ.

Íè­æåñ­ëå­äó­þ­ùàÿ­ ñîê­ðà­ùåí­íàÿ­ âåð­ñèÿ­ êðàò­êî­ èç­ëà­ãà­åò
öåíò­ðàëü­íûå­ïóíê­òû­è­íà­è­âàæ­íåé­øèå­ðå­çóëü­òà­òû­çíà­÷è­òåëü­-
íî­áî­ëåå­ïîë­íîé­âåð­ñèè­ãå­íå­ðàëü­íî­ãî­äîê­ëà­äà,­êî­òî­ðûé­ïðå­-
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ÿâ­ëÿ­þò­ñÿ­ïðåä­ìå­òîì­ïðî­âåð­êè­â­êîíñ­òè­òó­öè­îí­íîì­ñó­äîï­ðî­-
èç­âî­ä­ñòâå.

Â­ òåõ­ ñèñ­òå­ìàõ,­ â­ êî­òî­ðûõ­ îò­äåëü­íûå­ ãðàæ­äà­íå­ âïðà­âå
îá­ðà­òèòü­ñÿ­â­êîíñ­òè­òó­öè­îí­íûé­ñóä,­ñó­äû­òàê­æå­óïîë­íî­ìî­÷å­-
íû­ññû­ëàòü­ñÿ­íà­ïî­ëî­æå­íèÿ­ìåæ­äó­íà­ðîä­íûõ­äî­ãî­âî­ðîâ.­Â­îò­-
äåëü­íûõ­ãî­ñó­äà­ð­ñòâàõ­ïîä­ðà­çó­ìå­âà­åò­ñÿ,­÷òî­â­êîíñ­òè­òó­öè­îí­-
íîì­ ñó­äå­ ìî­ãóò­ áûòü­ çà­ÿâ­ëå­íû­ íà­ðó­øå­íèÿ­ âñåõ­ îñ­íîâ­íûõ
ïðàâ­è­ñâî­áîä,­âêëþ­÷àÿ­òå,­êî­òî­ðûå­áû­ëè­âíåä­ðå­íû­â­íà­öè­î­-
íàëü­íîå­ïðà­âî­íà­îñ­íî­âà­íèè­ìåæ­äó­íà­ðîä­íûõ­äî­ãî­âî­ðîâ.

b) Ìåж äу íà ðîä íîå пðà âî è êîíñ òè òу цè îí íîå пðà âî ñу -
äèå

Íå­êî­òî­ðûå­ èñ­òî÷­íè­êè­ ìåæ­äó­íà­ðîä­íî­ãî­ ïðà­âà­ óïî­ìè­íà­-
þò­ñÿ­â­íà­öè­î­íàëü­íûõ­äîê­ëà­äàõ­îñî­áåí­íî­÷àñ­òî.­ÅÊÏ×­ñ­ôîð­-
ìàëü­íîé­òî÷­êè­çðå­íèÿ­è­çäåñü­èã­ðà­åò­âû­äà­þ­ùó­þ­ñÿ­ðîëü,­òàê
êàê­çà­íè­ìà­åò­â­ðàç­ëè÷­íûõ­ïðà­âî­âûõ­ñèñ­òå­ìàõ­êîíñ­òè­òó­öè­îí­-
íî-ïðà­âî­âîé­ èëè­ êâà­çè­êî­íñ­òè­òó­öè­îí­íûé­ ðàíã,­ èëè­ æå­ îíà
âîç­âå­äå­íà­â­îñî­áûé­ðàíã­ïî­îò­íî­øå­íèþ­ê­îáûê­íî­âåí­íûì­çà­-
êî­íàì.­ Íå­êî­òî­ðûå­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ïðè­ìå­íÿ­þò­ Åâ­ðî­-
ïåéñ­êóþ­ñî­öè­àëü­íóþ­õàð­òèþ.­Ìÿã­êîå­ïðà­âî,­íàï­ðè­ìåð­â­ôîð­-
ìå­ðå­êî­ìåí­äà­öèé­è­ðå­çî­ëþ­öèé­îð­ãà­íîâ­Ñî­âå­òà­Åâ­ðî­ïû,­òàê­-
æå­èíîã­äà­ñëó­æèò,­ïî­äàí­íûì­ìíî­ãî­÷èñ­ëåí­íûõ­íà­öè­î­íàëü­íûõ
äîê­ëà­äîâ,­äëÿ­îáîñ­íî­âà­íèÿ­êîíñ­òè­òó­öè­îí­íûõ­ðå­øå­íèé.

Ìåæ­äó­íà­ðîä­íûé­ïàêò­î­ãðàæ­äà­íñ­êèõ­è­ïî­ëè­òè­÷åñ­êèõ­ïðà­-
âàõ­ (ÑÑÐR)­÷àñ­òî­èñ­ïîëü­çó­åò­ñÿ­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­â
êà­÷å­ñò­âå­èñ­òî÷­íè­êà­ìåæ­äó­íà­ðîä­íî­ãî­ïðà­âà,­ïðå­è­ìó­ùå­ñò­âåí­-
íî­âìåñ­òå­ñ­äðó­ãè­ìè­ãà­ðàí­òè­ÿ­ìè­ïðàâ­÷å­ëî­âå­êà.­Äà­ëåå­ñëå­äó­-
åò­îñî­áî­âû­äå­ëèòü­Êîí­âåí­öèè­ÌÎÒ,­Æå­íå­âñ­êóþ­êîí­âåí­öèþ­î
ñòà­òó­ñå­áå­æåí­öåâ,­à­òàê­æå­Êîí­âåí­öèþ­ÎÎÍ­î­ïðà­âàõ­ðå­áåí­êà.

Â­ ñâî­åé­ ñó­äåá­íîé­ ïðàê­òè­êå­ ÅÑÏ×­ òàê­æå­ ññû­ëà­åò­ñÿ­ íà
âñå­ ýòè­ èñ­òî÷­íè­êè­ ïðà­âà,­ êîã­äà­ äå­ëî­ êà­ñà­åò­ñÿ­ òîë­êî­âà­íèÿ
çàê­ðåï­ëåí­íîé­â­Êîí­âåí­öèè­ãà­ðàí­òèè,­êî­òî­ðàÿ­ñî­îò­âå­ò­ñòâó­åò
ïðà­âàì­â­ýòèõ­ñîã­ëà­øå­íè­ÿõ­èëè­õî­òÿ­áû­îá­íà­ðó­æè­âà­åò­ñ­íè­-
ìè­ñõîä­ñòâî.

ñ) Спî ñîá учè òû âà íèÿ åâ ðî пåéñ êîé ñу äåá íîé пðàê òè êè
êîíñ òè òу цè îí íû мè ñу äà мè

Â­íå­êî­òî­ðûõ­ãî­ñó­äà­ð­ñòâàõ­ñó­ùå­ñò­âó­åò­÷åò­êîå­ïî­ëî­æå­íèå
êîíñ­òè­òó­öèè­èëè­çà­êî­íà,­èç­êî­òî­ðî­ãî­âû­òå­êà­åò­îáÿ­çû­âà­þ­ùåå

Áîëü­øîå­ êî­ëè­÷å­ñò­âî­ ñó­äîâ­ ïðè­ìå­íÿ­þò­ òîë­êî­âà­íèå,­ îò-
ê­ðû­òîå­ê­íîð­ìàì­ìåæ­äó­íà­ðîä­íî­ãî­ïðà­âà­è­ïðà­âà­ÅÑ,­ò.­å.­åâ­-
ðî­ïåéñ­êîå­ïðà­âî­(ðå­ãè­î­íàëü­íîå­ìåæ­äó­íà­ðîä­íîå­ïðà­âî­è/èëè
ïðà­âî­ÅÑ)­ñëó­æèò­â­êà­÷å­ñò­âå­ïî­ìî­ùè­è­ïîäê­ðåï­ëÿ­þ­ùå­ãî­àð­-
ãó­ìåí­òà­ïðè­èí­òå­ðï­ðå­òà­öèè­íîðì­âíóò­ðåí­íå­ãî­ïðà­âà.

Ôå­äå­ðàëü­íûé­ Êîíñ­òè­òó­öè­îí­íûé­ Ñóä­ Ãåð­ìà­íèè­ âû­âî­äèò
èç­"øàð­íèð­íûõ­íîðì"­(Scharniernormen) Êîíñ­òè­òó­öèè­íå­ïîñ­-
ðå­ä­ñòâåí­íîå­îáÿ­çà­òåëü­ñòâî­ó÷è­òû­âàòü­åâ­ðî­ïåéñ­êîå­è­ìåæ­äó­-
íà­ðîä­íîå­ ïðà­âî,­ åñ­ëè­ îíî­ âû­òåñ­íÿ­åò,­ ïå­ðå­ôîð­ìè­ðî­âû­âà­åò
èëè­ âëè­ÿ­åò­ íà­ íîð­ìû­ íà­öè­î­íàëü­íî­ãî­ ïðà­âà.­ Íà­ îñ­íî­âà­íèè
ýòî­ãî­Ñóä­èñ­õî­äèò­èç­ïðèí­öè­ïà­îòê­ðû­òîñ­òè­Îñ­íîâ­íî­ãî­Çà­êî­-
íà­ïî­îò­íî­øå­íèþ­ê­åâ­ðî­ïåéñ­êî­ìó­è­ìåæ­äó­íà­ðîä­íî­ìó­ïðà­âó.
Íà­ ýòîì­ îñ­íî­âû­âà­åò­ñÿ,­ â­ ñâîþ­ î÷å­ðåäü,­ âçÿ­òîå­ èì­ íà­ ñå­áÿ
îáÿ­çà­òåëü­ñòâî­îá­øèð­íî­ ññû­ëàòü­ñÿ­ íà­ ïðà­âî­ÅÑ­è­ìåæ­äó­íà­-
ðîä­íîå­ïðà­âî,­à­òàê­æå­íà­ðå­øå­íèÿ­íàä­íà­öè­î­íàëü­íûõ­è­ìåæ­-
äó­íà­ðîä­íûõ­ ñó­äîâ,­ ïðèç­âàí­íûõ­ òîë­êî­âàòü­ ýòî­ ïðà­âî.­ Òà­êèì
îá­ðà­çîì­ óäà­åò­ñÿ­ èç­áå­ãàòü­ êîíô­ëèê­òîâ­ ìåæ­äó­ ìåæ­äó­íà­ðîä­-
íûì­ïðà­âîì­è­íà­öè­î­íàëü­íûì­ïðà­âîì.

Äðó­ãèå­ñó­äû­óêà­çû­âà­þò­íà­òî,­÷òî­íà­öè­î­íàëü­íàÿ­êîíñ­òè­-
òó­öèÿ­ ñî­äåð­æèò­ îáÿ­çà­òåëü­ñòâî­ ñîá­ëþ­äàòü­ îá­ùåï­ðèç­íàí­íûå
íîð­ìû­ìåæ­äó­íà­ðîä­íî­ãî­ïðà­âà­è­îáú­ÿâ­ëÿ­åò­èõ­ñîñ­òàâ­ëÿ­þ­ùåé
íà­öè­î­íàëü­íî­ãî­ïðà­âî­ïî­ðÿä­êà.­Áî­ëåå­òî­ãî,­âî­ìíî­ãèõ­ãî­ñó­äà­ð-
­ñòâàõ­ìåæ­äó­íà­ðîä­íûå­äî­ãî­âî­ðû­áû­ëè­âíåä­ðå­íû­â­íà­öè­î­íàëü­-
íóþ­ïðà­âî­âóþ­ñèñ­òå­ìó.­Â­íå­êî­òî­ðûõ­ãî­ñó­äà­ð­ñòâàõ­ìåæ­äó­íà­-
ðîä­íîå­ïðà­âî­îò­íî­ñèò­ñÿ­ê­ñòàí­äàð­òàì,­ïðè­ìå­íÿ­å­ìûì­êîíñ­òè­-
òó­öè­îí­íûì­ñó­äîì­â­ðàì­êàõ­íîð­ìî­êî­íò­ðî­ëÿ,­÷òî­ïðè­ðàâ­íè­âà­åò
åãî­ ê­ êîíñ­òè­òó­öè­îí­íî­ìó­ ïðà­âó.­Â­ ðÿ­äå­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­-
äîâ­ãî­ñó­äàðñòâ­-­÷ëå­íîâ­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ýòî­êà­ñà­åò­ñÿ­êàê
ìåæ­äó­íà­ðîä­íî­ãî,­òàê­è­­åâ­ðî­ïåéñ­êî­ãî­ïðà­âà.­Âî­ìíî­ãèõ­ãî­ñó­-
äà­ð­ñòâàõ­ ìåæ­äó­íà­ðîä­íûå­ äî­ãî­âî­ðû­ çà­íè­ìà­þò­ ïî­ëî­æå­íèå
ìåæ­äó­îáû÷­íû­ìè­çà­êî­íà­ìè­è­Êîíñ­òè­òó­öè­åé.­Â­íåñ­êîëü­êèõ­ãî­-
ñó­äà­ð­ñòâàõ­ ìåæ­äó­íà­ðîä­íûå­ äî­ãî­âî­ðû­ ïîä­ëå­æàò­ íå­ïîñ­ðå­ä­-
ñòâåí­íî­ìó­ ïðè­ìå­íå­íèþ.­ Â­ íå­êî­òî­ðûõ­ êîíñ­òè­òó­öè­ÿõ­ ïðå­äóñ­-
ìîò­ðå­íû­ñâîè,­îñî­áûå­ïî­ëî­æå­íèÿ­äëÿ­ìåæ­äó­íà­ðîä­íûõ­è­åâ­-
ðî­ïåéñ­êèõ­ èíñòðó­ìåí­òîâ­ çà­ùè­òû­ ïðàâ­ ÷å­ëî­âå­êà,­ èõ­ îñî­áûé
ñòà­òóñ­âàðü­è­ðó­åò­ñÿ­îò­ñòðà­íû­ê­ñòðà­íå.

Â­ íå­êî­òî­ðûõ­ ãî­ñó­äà­ð­ñòâàõ­ êîíñ­òè­òó­öè­îí­íûé­ ñóä­ ïðÿ­ìî
ëè­øåí­ êîì­ïå­òåí­öèè­ ïðî­âåð­êè­ ïðà­âà­ ÅÑ­ è­ ìåæ­äó­íà­ðîä­íî­ãî
ïðà­âà,­ èëè­æå­íîð­ìû­ïðà­âà­ÅÑ­è­ìåæ­äó­íà­ðîä­íî­ãî­ïðà­âà­íå
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îñ­íîâ­íûõ­ ïðàâ.­ Íå­êî­òî­ðûå­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû,­ â­ ñâå­òå
ñâî­å­ãî­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïî­ðÿä­êà,­ íå­ ïðè­ìå­íÿ­þò­ îä­íîâ­ðå­-
ìåí­íî­îñ­íîâ­íûå­ïðà­âà,­ïðå­äóñ­ìîò­ðåí­íûå­â­íîð­ìàõ­êàê­íà­öè­-
î­íàëü­íî­ãî,­òàê­è­åâ­ðî­ïåéñ­êî­ãî­ïðà­âà,­èñ­õî­äÿ­èç­òî­ãî,­÷òî­ïðè­-
ìå­íå­íèþ­ïîä­ëå­æèò­ëè­áî­ êîíñ­òè­òó­öè­îí­íîå­ïðà­âî,­ ëè­áî­Õàð­-
òèÿ­îñ­íîâ­íûõ­ïðàâ,­è­ñëó­÷àè­ïðè­ìå­íå­íèÿ­íå­ìî­ãóò­áûòü­ñòðî­-
ãî­ðàç­äå­ëå­íû.­Äðó­ãèå­ñó­äû­èñ­ïîëü­çó­þò­êó­ìó­ëÿ­òèâ­íûé­ïîä­õîä
â­ïðè­ìå­íå­íèè­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä,­çàê­ðåï­ëåí­íûõ­â­íîð­-
ìàõ­ êîíñ­òè­òó­öè­îí­íî­ãî,­ ìåæ­äó­íà­ðîä­íî­ãî­ è­ åâ­ðî­ïåéñ­êî­ãî
ïðàâ.

å) Вçà èм íîå âëè ÿ íèå â ñу äåá íîé пðàê òè êå
Ñó­äåá­íàÿ­ ïðàê­òè­êà­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ âî­ ìíî­ãèõ

ñòðà­íàõ­÷åò­êî­ïî­êà­çû­âà­åò,­ â­ êà­êîé­ñòå­ïå­íè­åâ­ðî­ïåéñ­êàÿ­ñó­-
äåá­íàÿ­ ïðàê­òè­êà­ âîç­äåé­ñòâó­åò­ íà­ ïðà­âî­âûå­ ñèñ­òå­ìû­ ãî­ñó­-
äàðñòâ-÷ëå­íîâ.­Â­òî­æå­âðå­ìÿ­íàá­ëþ­äà­åò­ñÿ­è­âîç­äåé­ñòâèå­â
ïðî­òè­âî­ïî­ëîæ­íîì­íàï­ðàâ­ëå­íèè,­çà­ëî­æåí­íîå­â­ïðà­âî­âûõ­îñ­-
íî­âàõ­åâ­ðî­ïåéñ­êîé­ñó­äåá­íîé­ïðàê­òè­êè.

Ðå­öåï­öèÿ­ñó­äåá­íîé­ïðàê­òè­êè­ÅÑÏ×­ïðî­èñ­õî­äèò­ãëàâ­íûì
îá­ðà­çîì­â­îá­ëàñ­òè­ïðî­öåñ­ñó­àëü­íûõ­ãà­ðàí­òèé­è­ïðà­âà­íà­÷àñò­-
íóþ­è­ñå­ìåé­íóþ­æèçíü.­Ìíî­ãî­÷èñ­ëåí­íûå­ñó­äû­âñå­÷à­ùå­ïðè­-
âî­äÿò­ðå­øå­íèÿ­ÅÑÏ×­â­îò­íî­øå­íèè­ñòà­òåé­5­è­6­ÅÊÏ×,­ãà­ðàí­-
òè­ðó­þ­ùèõ­ïðà­âî­íà­ñâî­áî­äó­è­ñïðà­âåä­ëè­âîå­ñó­äåá­íîå­ðàç­áè­-
ðà­òåëü­ñòâî.­ Ìíî­ãèå­ ñó­äû­ óïî­ìè­íà­þò,­ â­ ÷àñò­íîñ­òè,­ ÷òî­ èñ­-
ïîëü­çó­þò­êðè­òå­ðèè­ÅÑÏ×­ïðè­îöåí­êå­íå­çà­âè­ñè­ìîñ­òè­ñó­äåé­è
ñó­äîâ.

Îò­äåëü­íûå­ âîï­ðî­ñû,­ êà­ñà­þ­ùè­å­ñÿ­ ïðå­äóñ­ìîò­ðåí­íûõ­ â
ñòàòüå­8­ÅÊÏ×­ãà­ðàí­òèé,­÷àñ­òî­ÿâ­ëÿ­þò­ñÿ­ïðåä­ìå­òîì­ðàñ­ñìîò­-
ðå­íèÿ­ ïðè­ âû­íå­ñå­íèè­ ðå­øå­íèé­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè
ñòðàí-÷ëå­íîâ.

Êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ãî­ñó­äàðñòâ­-­÷ëå­íîâ­Åâ­ðî­ïåéñ­êî­-
ãî­ ñî­þ­çà­ â­ ñâî­èõ­ ðå­øå­íè­ÿõ­ ÷àñ­òî­ îá­ðà­ùà­þò­ñÿ­ ê­ ñó­äåá­íîé
ïðàê­òè­êå­Ñó­äà­ÅÑ­è­öè­òè­ðó­þò­åãî­ïîñ­òà­íîâ­ëå­íèÿ.­Îñî­áåí­íî
÷àñ­òî­ññûë­êà­íà­ñó­äåá­íóþ­ïðàê­òè­êó­Ñó­äà­ÅÑ­äåëàåò­ñÿ­â­ñâÿ­çè
ñ­ ïðèç­íà­íè­åì­ îñ­íî­âî­ïî­ëà­ãà­þ­ùèõ­ ïðèí­öè­ïîâ­ ïðà­âî­ïî­ðÿä­êà
Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà,­â­÷àñò­íîñ­òè­ïðÿ­ìî­ãî­ïðè­ìå­íå­íèÿ­è­âåð­-
õî­âå­í­ñòâà­ïðà­âà­ÅÑ.

Îä­íà­êî­ìíî­ãèå­ñó­äû­çíà­÷è­òåëü­íî­÷à­ùå­ó÷è­òû­âà­þò­ñó­äåá­-
íóþ­ïðàê­òè­êó­ÅÑÏ×,­íå­æå­ëè­Ñó­äà­ÅÑ.­Îñî­áåí­íî­áîëü­øîå­çíà­-

äåéñòâèå­ñó­äåá­íîé­ïðàê­òè­êè­åâ­ðî­ïåéñ­êèõ­ñó­äîâ.­Â­áîëü­øè­í­-
ñòâå­ ãî­ñó­äàðñòâ,­ îä­íà­êî,­ ÷åò­êîå­ ïî­ëî­æå­íèå­ â­ êîíñ­òè­òó­öèè,
þðè­äè­÷åñ­êè­îáÿ­çû­âà­þ­ùåå­ó÷è­òû­âàòü­ñó­äåá­íóþ­ïðàê­òè­êó­åâ­-
ðî­ïåéñ­êèõ­ñó­äîâ,­îò­ñó­ò­ñòâó­åò,­íî­òåì­íå­ìå­íåå­êîíñ­òè­òó­öè­îí­-
íûå­ñó­äû­â­íå­êî­òî­ðûõ­ãî­ñó­äà­ð­ñòâàõ­è­çäåñü­èñ­õî­äÿò­èç­îáÿ­çà­-
òåëü­ñòâà­ (ïðå­è­ìó­ùå­ñò­âåí­íî­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âî­ãî­ õà­-
ðàê­òå­ðà)­ó÷è­òû­âàòü­ïðå­öå­äå­íò­íóþ­ïðàê­òè­êó­åâ­ðî­ïåéñ­êèõ­ñó­-
äîâ.­Â­îáî­èõ­ñëó­÷à­ÿõ­êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ðå­ãó­ëÿð­íî­ññû­-
ëà­þò­ñÿ­íà­íåå,­è­åå­âëè­ÿ­íèå­çíà­÷è­òåëü­íî,­äà­æå­áåç­÷åò­êî­âû­-
ðà­æåí­íî­ãî­ èëè­ îïè­ðà­þ­ùå­ãî­ñÿ­ íà­ ñëî­æèâ­øó­þ­ñÿ­ ïðàê­òè­êó
îáÿ­çà­òåëü­ñòâà.­Áîëü­øè­í­ñòâî­ñó­äîâ­ïîëü­çó­åò­ñÿ­ïðè­ýòîì­ñâî­-
å­ãî­ðî­äà­"òîë­êî­âà­íè­åì­â­äó­õå­ñî­îò­âå­ò­ñòâèÿ",­ò.­å.­êîíñ­òè­òó­öè­-
îí­íûå­ñó­äû,­òîë­êóÿ­íà­öè­î­íàëü­íîå­êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­è,
ïðè­íå­îá­õî­äè­ìîñ­òè,­îáûê­íî­âåí­íûå­çà­êî­íû­â­äó­õå­"îòê­ðû­òîñ­-
òè"­ïî­îò­íî­øå­íèþ­ê­åâ­ðî­ïåéñ­êî­ìó­è­ìåæ­äó­íà­ðîä­íî­ìó­ïðà­âó,
äîëæ­íû­ó÷è­òû­âàòü­ñó­äåá­íóþ­ïðàê­òè­êó­åâ­ðî­ïåéñ­êèõ­ñó­äîâ.

Ïî­ìè­ìî­ âëè­ÿ­íèÿ,­ îñ­íî­âàí­íî­ãî­ íà­þðè­äè­÷åñ­êîé­îáÿ­çàí­-
íîñ­òè,­ñëå­äó­åò­êîíñ­òà­òè­ðî­âàòü­è­âëè­ÿ­íèå­÷èñ­òî­ôàê­òè­÷åñ­êîé
ïðè­ðî­äû.­ Âîç­äåé­ñòâèþ­ åâ­ðî­ïåéñ­êîé­ ñó­äåá­íîé­ ïðàê­òè­êè­ íà
ðå­øå­íèÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ áëà­ãîï­ðè­ÿ­ò­ñòâó­åò­ ïðåæ­äå
âñå­ãî­òî,­÷òî­ñòî­ðî­íû­ïðî­öåñ­ñà­ïðè­âî­äÿò­ñó­äåá­íóþ­ïðàê­òè­êó
åâ­ðî­ïåéñ­êèõ­ ñó­äîâ­ â­ êà­÷å­ñò­âå­ îáîñ­íî­âà­íèÿ.­ Êðî­ìå­ òî­ãî,
ñóäüè­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ,­ ðà­áî­òàâ­øèå­ ðà­íåå­ ñóäü­ÿ­ìè
èëè­þðè­äè­÷åñ­êè­ìè­ñîò­ðóä­íè­êà­ìè­â­îä­íîì­èç­åâ­ðî­ïåéñ­êèõ­ñó­-
äîâ,­òàê­æå­óñè­ëè­âà­þò­ýòî­âëè­ÿ­íèå.

Ñëå­äó­åò­ïîä­÷å­ðê­íóòü­ôàê­òè­÷åñ­êîå­âëè­ÿ­íèå­â­âè­äå­âçà­èì­-
íûõ­ ïðÿ­ìûõ­ ðå­àê­öèé­ ñó­äîâ­ äðóã­ íà­ äðó­ãà,­ íàï­ðè­ìåð­ ñîç­íà­-
òåëü­íûõ­îò­âå­òîâ­â­ðå­øå­íè­ÿõ­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà­íà­ïîñ­òà­-
íîâ­ëå­íèÿ­Ñó­äà­ÅÑ­è­ÅÑÏ×,­äà­æå­åñ­ëè­îíè­êà­ñà­ëèñü­äðó­ãèõ­ãî­-
ñó­äàðñòâ.

d) Ïðà âî Еâ ðî пåéñ êî гî ñî ю çà è Хàð òèÿ îñ íîâ íûх пðàâ
Äëÿ­ãî­ñó­äàðñòâ­-­÷ëå­íîâ­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­õà­ðàê­òåð­íû

íå­êî­òî­ðûå­îá­ùèå­îñî­áåí­íîñ­òè.­Ïðà­âî­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­è
Õàð­òèÿ­îñ­íîâ­íûõ­ïðàâ­ïðè­îá­ðå­òà­þò­âñå­áîëü­øåå­çíà­÷å­íèå­â
ñó­äåá­íîé­ïðàê­òè­êå­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ýòèõ­ ãî­ñó­äàðñòâ,
õî­òÿ­ìå­òî­äû­ó÷è­òû­âà­íèÿ­ïðà­âà­ÅÑ­ñèëü­íî­ðàç­ëè­÷à­þò­ñÿ­ìåæ­-
äó­ñî­áîé.

Îñî­áåí­íî­îò­÷åò­ëè­âî­ýòè­ðàç­ëè­÷èÿ­ïðî­ÿâ­ëÿ­þò­ñÿ­â­Õàð­òèè
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öè­îí­íûõ­ñó­äîâ­íà­åâ­ðî­ïåéñ­êèå­ñó­äû.­Íå­êî­òî­ðûå­ñó­äû­÷åò­êî
ïîä­÷åð­êè­âà­þò­ïî­äîá­íîå­âëè­ÿ­íèå­â­ðàì­êàõ­äè­à­ëî­ãà­ìåæ­äó­ñó­-
äà­ìè.­Êî­ëè­÷å­ñò­âî­ññû­ëîê­íà­ïðàê­òè­êó­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ
íå­óê­ëîí­íî­ ðàñ­òåò,­ â­ ïåð­âóþ­ î÷å­ðåäü,­ â­ ñó­äåá­íîé­ ïðàê­òè­êå
ÅÑÏ×.­ Åñ­ëè­ ðàíü­øå­ ðå­øå­íèÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ÷àñ­òî
ñëó­æè­ëè­ëèøü­äëÿ­îïè­ñà­íèÿ­ñî­îò­âå­ò­ñòâó­þ­ùåé­ïðà­âî­âîé­ñè­-
òó­à­öèè,­ òî­ â­ íàñ­òî­ÿ­ùåå­ âðå­ìÿ­ îíè­ íå­ðåä­êî­ ïðèâ­ëå­êà­þò­ñÿ­ â
ðå­øå­íè­ÿõ­ÅÑÏ×­â­êà­÷å­ñò­âå­ïîäê­ðåï­ëÿ­þ­ùå­ãî,­à­ïîä­÷àñ­è­ðå­-
øà­þ­ùå­ãî­ àð­ãó­ìåí­òà.­ Íå­êî­òî­ðûå­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ñî­-
îá­ùà­þò,­ ÷òî,­ íåñ­ìîò­ðÿ­ íà­ ïåð­âî­íà­÷àëü­íûå­ ðàç­íîã­ëà­ñèÿ,­ â
ðå­øå­íè­ÿõ­âñå­æå­áû­ëî­äîñ­òèã­íó­òî­ñîã­ëà­ñèå,­ïðè­÷åì­ñîâ­ìå­ñò­-
íîå­ðå­øå­íèå­áû­ëî­íàé­äå­íî­íå­ïó­òåì­îä­íîñ­òî­ðîí­íå­ãî­ïðè­íÿ­-
òèÿ,­à­ïó­òåì­âçà­èì­íî­ãî­âëè­ÿ­íèÿ.

×òî­ êà­ñà­åò­ñÿ­ ïðà­âà­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà,­ òî­ ïî­ëî­æå­íèÿ
Äî­ãî­âî­ðîâ­ïðÿ­ìî­óêà­çû­âà­þò­íà­ïî­äîá­íîå­âëè­ÿ­íèå.­Ñò.­52­IV­è
ñò.­53­Õàð­òèè­îñ­íîâ­íûõ­ïðàâ,­à­òàê­æå­ñò.­6­III­Äî­ãî­âî­ðà­î­Åâ­ðî­-
ïåéñ­êîì­ ñî­þ­çå­ ññû­ëà­þò­ñÿ­ íà­ êîíñ­òè­òó­öèè­ ãî­ñó­äàðñòâ-÷ëå­-
íîâ­è­íà­ñîâ­ìå­ñò­íûå­êîíñ­òè­òó­öè­îí­íûå­òðà­äè­öèè.­Íà­öè­î­íàëü­-
íûå­ àð­ãó­ìåí­òû­ è­ ïîä­õî­äû,­ ñëó­æà­ â­ êà­÷å­ñò­âå­ èñ­òî÷­íè­êà­ ïðè
ñðàâ­íå­íèè­ïðà­âî­âûõ­ñèñ­òåì­è­òîë­êî­âà­íèè­ïðè­ìå­íè­ìî­ãî­ïðà­-
âà­ÅÑ­â­õî­äå­îá­ðà­ùå­íèÿ­ê­íà­öè­î­íàëü­íûì­ðå­øå­íè­ÿì­è­êîíñ­òè­-
òó­öè­îí­íûì­ òðà­äè­öè­ÿì­ ãî­ñó­äàðñòâ-÷ëå­íîâ,­ ïðî­íè­êà­þò­ â­ ñó­-
äåá­íóþ­ïðàê­òè­êó­Ñó­äà­ÅÑ­è,­òà­êèì­îá­ðà­çîì,­âëè­ÿ­þò­íà­åâ­ðî­-
ïåéñ­êóþ­ ñó­äåá­íóþ­ ïðàê­òè­êó.­ Ðå­øå­íèÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­-
äîâ­èã­ðà­þò­ïðè­ýòîì­çíà­÷è­òåëü­íóþ­ðîëü,­ñïî­ñî­á­ñòâóÿ­èçó­÷å­-
íèþ­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûõ­ òåí­äåí­öèé­è­ òå­÷å­íèé­ è­ôîð­-
ìè­ðóÿ­êîíñ­òè­òó­öè­îí­íûå­òðà­äè­öèè.

Âëè­ÿ­íèå­ñó­äåá­íîé­ïðàê­òè­êè­Ñó­äà­ÅÑ­òàê­æå­óñè­ëè­âà­åò­ñÿ
âñëå­ä­ñòâèå­ ïðå­þ­äè­öè­àëü­íîé­ ïðî­öå­äó­ðû.­Íàï­ðàâ­ëå­íèå­ ïðå­-
þ­äè­öè­àëü­íî­ãî­çàï­ðî­ñà­â­Ñóä­ÅÑ,­ñîã­ëàñ­íî­ñò.­267­Äî­ãî­âî­ðà­î
ôóíê­öè­î­íè­ðî­âà­íèè­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ (ÄÔÅÑ),­äà­åò­êîíñ­-
òè­òó­öè­îí­íûì­ ñó­äàì­ âîç­ìîæ­íîñòü­ ïðåäñ­òà­âèòü­ ðå­çóëü­òà­òû
ñâî­å­ãî­ òîë­êî­âà­íèÿ,­ îñ­íî­âàí­íûå­íà­ êîíñ­òè­òó­öè­îí­íîì­ïðà­âî­-
ïî­ðÿä­êå­ è­ ïî­ëó­÷åí­íûå­ ñ­ ó÷å­òîì­ åâ­ðî­ïåéñ­êî­ãî­ ïðà­âà,­ â­ Ñóä
ÅÑ.­Âîï­ðî­ñû,­îá­ðà­ùåí­íûå­ê­Ñó­äó­ÅÑ,­ñ­êðàò­êèì­èç­ëî­æå­íè­åì
ñâî­åé­ïî­çè­öèè­è­ïðåä­ëî­æå­íè­åì­âà­ðè­àí­òîâ­ðå­øå­íèÿ­äå­ëà­þò
âîç­ìîæ­íûì­ âå­äå­íèå­ äè­à­ëî­ãà­ â­ ðàì­êàõ­ ñó­äåá­íîé­ ïðàê­òè­êè.
Ýòî­ îò­íî­ñèò­ñÿ,­ â­ îñî­áåí­íîñ­òè,­ ê­ íî­âûì­ ïðîá­ëå­ìàì,­ íàï­ðè­-
ìåð,­êà­ñà­þ­ùèì­ñÿ­êîí­êó­ðåí­öèè­è­êîíô­ëèê­òîâ­ìåæ­äó­îò­äåëü­-
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÷å­íèå­ ñó­äåá­íîé­ ïðàê­òè­êå­ ÅÑÏ×­ ïðè­äà­þò­ êîíñ­òè­òó­öè­îí­íûå
ñó­äû­Öåíò­ðàëü­íîé­è­Âîñ­òî÷­íîé­Åâ­ðî­ïû.

Åùå­ îä­íà­ âîç­ìîæ­íîñòü­ âëè­ÿ­íèÿ­ ìî­æåò­ çàê­ëþ­÷àòü­ñÿ­ â
òîì,­÷òî­ñó­äåá­íàÿ­ïðàê­òè­êà­åâ­ðî­ïåéñ­êèõ­ñó­äîâ­âíà­÷à­ëå­ïðè­-
âî­äèò­ñÿ­â­ðå­øå­íè­ÿõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­è­âïîñ­ëå­ä­ñòâèè
ó÷è­òû­âà­åò­ñÿ­ñó­äà­ìè­ïî­ãðàæ­äà­íñ­êèì,­óãî­ëîâ­íûì­è­àä­ìè­íè­ñò­-
ðà­òèâ­íûì­ äå­ëàì­ (äà­ëåå­ èìå­íó­å­ìû­ìè­ ñó­äà­ìè­ îá­ùåé­ þðèñ­-
äèê­öèè)­ òî­ãî­ æå­ ãî­ñó­äà­ð­ñòâà­ â­ ñâî­åé­ ñó­äåá­íîé­ ïðàê­òè­êå.
Êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå­ÿâ­ëÿ­åò­ñÿ­ñâî­å­ãî­ðî­äà­ïîñ­ðåä­-
íè­êîì­ ìåæ­äó­ ñó­äåá­íîé­ ïðàê­òè­êîé­ åâ­ðî­ïåéñ­êèõ­ ñó­äîâ­ è­ ñó­-
äåá­íîé­ïðàê­òè­êîé­äðó­ãèõ­ñó­äîâ.­Ñ­îä­íîé­ñòî­ðî­íû,­ââè­äó­òî­ãî,
÷òî­íà­ñó­äû­îá­ùåé­þðèñ­äèê­öèè­òåì­èëè­èíûì­ñïî­ñî­áîì­âîç­-
ëî­æå­íà­þðè­äè­÷åñ­êàÿ­îáÿ­çàí­íîñòü­ó÷è­òû­âàòü­ñó­äåá­íóþ­ïðàê­-
òè­êó­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­ñ­äðó­ãîé­ñòî­ðî­íû,­è­ýòîò­äî­ïîë­-
íè­òåëü­íûé­ôàê­òîð­åùå­áî­ëåå­âà­æåí,­ââè­äó­òî­ãî,­÷òî­íàï­ðàâ­-
ëå­íèÿ­ ñó­äåá­íîé­ïðàê­òè­êè­ êîíñ­òè­òó­öè­îí­íî­ãî­ ñó­äà­ âëè­ÿ­þò­ íà
íà­öè­î­íàëü­íóþ­ñó­äåá­íóþ­ïðàê­òè­êó.

Â­ ýòîé­ ñâÿ­çè­ íå­ìà­ëî­âàæ­íàÿ­ ôóíê­öèÿ­ êîíñ­òè­òó­öè­îí­íî­ãî
ïðà­âî­ñó­äèÿ­çàê­ëþ­÷à­åò­ñÿ­â­ðàñï­ðî­ñò­ðà­íå­íèè­ñó­äåá­íîé­ïðàê­-
òè­êè­åâ­ðî­ïåéñ­êèõ­ñó­äîâ­â­ýêñ­ïå­ðò­íûõ­äèñ­êóñ­ñè­ÿõ­è­â­îá­ùå­ñò­-
âåí­íîñ­òè­â­öå­ëîì,­è­ýòó­ôóíê­öèþ­òðóä­íî­ïå­ðå­î­öå­íèòü.

×àñ­òî­ïðåä­ïî­ëà­ãà­åò­ñÿ,­÷òî­âñå­ñó­äû­ñî­îò­âå­ò­ñòâó­þ­ùèõ­ãî­-
ñó­äàðñòâ,­ñîã­ëàñ­íî­êîíñ­òè­òó­öè­îí­íî­ìó­ïðà­âó,­îáÿ­çà­íû­ó÷è­òû­-
âàòü­ ïî­ëî­æå­íèÿ­ åâ­ðî­ïåéñ­êî­ãî­ ïðà­âà,­ è­ îá­ðà­ùå­íèå­ ê­ åâ­ðî­-
ïåéñ­êîé­ñó­äåá­íîé­ïðàê­òè­êå­îñó­ùå­ñ­òâëÿ­åò­ñÿ­ïî­ýòîé­ïðè­÷è­íå.
Áî­ëåå­òî­ãî,­â­ïîñ­ëåä­íèå­ãî­äû­íàá­ëþ­äà­åò­ñÿ­òåí­äåí­öèÿ­ê­ñîç­-
äà­íèþ­ ïðà­âî­âûõ­ íîðì,­ ïðå­äóñ­ìàò­ðè­âà­þ­ùèõ­ âî­çîá­íîâ­ëå­íèå
óæå­îêîí­÷åí­íî­ãî­ïðî­öåñ­ñà­â­ñëó­÷àå,­åñ­ëè­ïîñ­òà­íîâ­ëå­íèå­Åâ­-
ðî­ïåéñ­êî­ãî­ñó­äà­ïî­ïðà­âàì­÷å­ëî­âå­êà­ìî­æåò­ïîâ­ëè­ÿòü­íà­èñ­-
õîä­ êîíê­ðåò­íî­ãî­ äå­ëà.­ Âî­ ìíî­ãèõ­ ñòðà­íàõ­ ïîñ­òà­íîâ­ëå­íèÿ
ÅÑÏ×,­â­êî­òî­ðûõ­óñ­òà­íàâ­ëè­âà­åò­ñÿ­íà­ðó­øå­íèå­ÅÊÏ×,­ÿâ­ëÿ­þò­ñÿ
îñ­íî­âà­íè­åì­ äëÿ­ âî­çîá­íîâ­ëå­íèÿ­ ïðî­èç­âî­ä­ñòâà­ ïî­ äå­ëó.­ Ïî­-
äîá­íûå­ïðà­âî­âûå­íîð­ìû­÷àñ­òî­ïðè­íóæ­äà­þò­íå­êîíñ­òè­òó­öè­îí­-
íûé­ñóä,­à­íà­öè­î­íàëü­íûå­ñó­äû­ïî­ãðàæ­äà­íñ­êèì,­óãî­ëîâ­íûì­è
àä­ìè­íè­ñò­ðà­òèâ­íûì­äå­ëàì­ ê­ðàñ­ñìîò­ðå­íèþ­ðå­øå­íèé­Ñòðàñ­-
áó­ð­ãñêî­ãî­Ñó­äà.­Â­îò­íî­øå­íèè­ïðà­âà­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ýòè
ñó­äû­îáÿ­çà­íû­â­ñî­îò­âå­ò­ñòâèè­ñ­ïðà­âîì­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà
ó÷è­òû­âàòü­ïðå­öå­äå­íò­íóþ­ïðàê­òè­êó­Ñó­äà­ÅÑ.

Â­òî­æå­âðå­ìÿ­ñó­ùå­ñò­âó­þò­è­ïðè­ìå­ðû­âëè­ÿ­íèÿ­êîíñ­òè­òó­-
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íû­ìè­ïëàñ­òà­ìè­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­÷å­ëî­âå­êà,­è­ïðå­þ­äè­-
öè­àëü­íàÿ­ïðî­öå­äó­ðà­îä­íîâ­ðå­ìåí­íî­ñïî­ñî­á­ñòâó­åò­êî­îð­äè­íà­-
öèè­íà­öè­î­íàëü­íûõ­è­îá­ùå­åâ­ðî­ïåéñ­êèõ­ïîä­õî­äîâ.­Íå­äàâ­íè­ìè
ïðè­ìå­ðà­ìè­ÿâ­ëÿ­þò­ñÿ­çàï­ðî­ñû,­íàï­ðàâ­ëåí­íûå­Ôå­äå­ðàëü­íûì
Êîíñ­òè­òó­öè­îí­íûì­Ñó­äîì­Ãåð­ìà­íèè­â­ïðî­öåñ­ñå­ÅÖÁ,­à­òàê­æå
Âåð­õîâ­íûì­ ñó­äîì­ Èð­ëàí­äèè­ è­ Êîíñ­òè­òó­öè­îí­íûì­ Ñó­äîì
Àâñòðèè­â­îò­íî­øå­íèè­äè­ðåê­òè­âû­ÅÑ­î­ õðà­íå­íèè­ïåð­ñî­íàëü­-
íûõ­äàí­íûõ­ïîëü­çî­âà­òå­ëåé.

f) Ðàç íîг ëà ñèÿ â ñу äåá íîé пðàê òè êå
Íåñ­ìîò­ðÿ­íà­ðàç­ëè÷­íî­ãî­ðî­äà­âçà­èì­íîå­âëè­ÿ­íèå,­ó÷è­òû­-

âà­íèå­ïðàê­òè­êè­è­äåéñòâèÿ­ïî­àäàï­òà­öèè­â­ñó­äåá­íîé­ïðàê­òè­-
êå­âðå­ìÿ­îò­âðå­ìå­íè­âñòðå­÷à­þò­ñÿ­ðàç­íîã­ëà­ñèÿ,­ñó­ùå­ñò­âó­þ­-
ùèå­â­êðàò­êîñ­ðî÷­íîé,­ñðåä­íåñ­ðî÷­íîé­è,­â­îò­äåëü­íûõ­ñëó­÷à­ÿõ,
â­äîë­ãîñ­ðî÷­íîé­ïåðñ­ïåê­òè­âå,­ êî­òî­ðûå­ñ­þðè­äè­÷åñ­êîé­ òî÷­êè
çðå­íèÿ,­ ïðè­îï­ðå­äå­ëåí­íûõ­îáñ­òî­ÿ­òåëü­ñòâàõ,­ íå­ òîëü­êî­ ïðè­-
íè­ìà­þò­ñÿ­ê­ñâå­äå­íèþ,­íî­äà­æå­æå­ëà­òåëü­íû.­Çà­äà­÷åé­êîíñ­òè­-
òó­öè­îí­íûõ­ ñó­äîâ­ ÿâ­ëÿ­åò­ñÿ­ ïî­èñê­ ïîä­õî­äÿ­ùå­ãî­ ðå­øå­íèÿ­ â
êàæ­äîì­ñëó­÷àå­êîíô­ëèê­òà.­Çäåñü­âàæ­íóþ­ðîëü­ìî­ãóò­ñûã­ðàòü
ïðî­öåñ­ñû­ ðå­öåï­öèè­ è­ àäàï­òà­öèè,­ ïðî­èñ­õî­äÿ­ùèå­ìåæ­äó­ íà­-
öè­î­íàëü­íû­ìè­è­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè.­Äëÿ­îöåí­êè­âçà­èì­íîé
ðå­öåï­öèè­è­âçà­è­ìî­îò­íî­øå­íèé­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­-
äà­ìè­è­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè­íå­îá­õî­äè­ìî­èçó­÷àòü­ðå­øå­íèÿ
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­â­÷àñò­íîñ­òè­ðå­øå­íèÿ,­îòñ­òó­ïà­þ­ùèå
îò­ñëî­æèâ­øåé­ñÿ­ïðàê­òè­êè­åâ­ðî­ïåéñ­êèõ­ñó­äîâ­ïðè­îáîñ­íî­âà­-
íèè­èëè­â­îò­íî­øå­íèè­ïî­ëó­÷åí­íûõ­ðå­çóëü­òà­òîâ,­à­òàê­æå­ðå­øå­-
íèÿ,­êî­òî­ðûå,­õî­òÿ­â­êî­íå÷­íîì­èòî­ãå­è­ñîâ­ïà­äà­þò­ñ­ïðàê­òè­êîé
åâ­ðî­ïåéñ­êèõ­ ñó­äîâ,­ íî­ òåì­ íå­ ìå­íåå­ îò­ðà­æà­þò­ îùó­òè­ìóþ
êðè­òè­÷åñ­êóþ­äèñ­òàí­öèþ.

Â­ áîëü­øè­í­ñòâå­ ñëó­÷à­åâ­ ïî­ ïðî­øå­ñò­âèè­ îï­ðå­äå­ëåí­íî­ãî
âðå­ìå­íè­ðàç­íîã­ëà­ñèÿ­ðàç­ðå­øà­þò­ñÿ­è,­ïî­îá­ùåé­òåí­äåí­öèè,
âå­äóò­ê­ïî­âû­øå­íèþ­óðîâ­íÿ­çà­ùè­òû,­ïîäê­ðåï­ëÿ­å­ìî­ìó­êðè­òå­-
ðè­ÿ­ìè­áëà­ãîï­ðè­ÿò­íîñ­òè­ñîã­ëàñ­íî­ñò.­53­ÅÊÏ×­è­ñò.­53­Õàð­òèè
îñ­íîâ­íûõ­ïðàâ.­

Èíîã­äà­ðàç­íîã­ëà­ñèÿ­âîç­íè­êà­þò­â­îò­íî­øå­íèè­îá­ùèõ­ïî­íÿ­-
òèé­èëè­îï­ðå­äå­ëå­íèÿ­ñôå­ðû­äåéñòâèÿ­îò­äåëü­íûõ­ãà­ðàí­òèé.­Â
îò­äåëü­íûõ­ íà­öè­î­íàëü­íûõ­ äîê­ëà­äàõ­ ðàç­íîã­ëà­ñèÿ­ óñ­ìàò­ðè­âà­-
þò­ñÿ­â­ñó­ùå­ñò­âî­âà­íèè­ðàç­ëè÷­íûõ­èñ­õîä­íûõ­ñè­òó­à­öèé­è­ðàç­-
ëè÷­íî­ãî­ ðàñï­ðå­äå­ëå­íèÿ­ çà­äà÷­ ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ è
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âûñ­øè­ìè­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè.­Âñëå­ä­ñòâèå­ýòî­ãî­êîíñ­òè­òó­-
öè­îí­íûå­ñó­äû­è­åâ­ðî­ïåéñ­êèå­ñó­äû­ïðè­õî­äÿò­ïðè­âçâå­øè­âà­-
íèè­èí­òå­ðå­ñîâ­è­öåí­íîñ­òåé­ê­ðàç­ëè÷­íûì­ðå­çóëü­òà­òàì.­Êàê­ïî­-
êà­çû­âà­þò­äîê­ëà­äû,­êîíñ­òè­òó­öè­îí­íûå­ñó­äû­îáÿ­çà­íû­ðàñ­ñìàò­-
ðè­âàòü­ èíûå­ èí­òå­ðå­ñû­ è­ öåí­íîñ­òè,­ ÷åì­ åâ­ðî­ïåéñ­êèå­ ñó­äû,
÷òî­ìî­æåò­âû­ëèòü­ñÿ­â­ðàç­íîã­ëà­ñèÿ­â­ñó­äåá­íîé­ïðàê­òè­êå.­Ïî­-
äîá­íûå­ðàñ­õîæ­äå­íèÿ­îáú­ÿñ­íÿ­þò­ñÿ­íå­ðàç­ëè÷­íûì­òîë­êî­âà­íè­-
åì­çà­êî­íà,­à­ðàç­íè­öåé­â­ïîä­õî­äå­ê­ïî­èñ­êó­ðå­øå­íèÿ­ïðè­îï­ðå­-
äå­ëåí­íûõ­îáñ­òî­ÿ­òåëü­ñòâàõ.­Îíè­îáóñ­ëîâ­ëå­íû­òåì,­÷òî­êîíñ­-
òè­òó­öè­îí­íûå­ñó­äû­îáÿ­çà­íû­ñîá­ëþ­äàòü­íà­öè­î­íàëü­íóþ­êîíñ­òè­-
òó­öèþ­ è­ íà­öè­î­íàëü­íûå­ èí­òå­ðå­ñû,­ êî­òî­ðûå­ ïðè­âî­äÿò­ ê­ íåñ­-
êîëü­êî­èíîé­îöåí­êå­îï­ðå­äå­ëåí­íûõ­îáñ­òî­ÿ­òåëüñòâ.­Ïî­äîá­íàÿ
íà­öè­î­íàëü­íàÿ­ïåðñ­ïåê­òè­âà­îò­ñó­ò­ñòâó­åò­ó­ÅÑÏ×,­è­â­íå­êî­òî­ðûõ
ðå­øå­íè­ÿõ,­ñëå­äî­âà­òåëü­íî,­âîç­íè­êà­þò­çà­ìåò­íûå­ðàç­íîã­ëà­ñèÿ.

Ïî­äû­òî­æè­âàÿ­âû­øåñ­êà­çàí­íîå,­ñëå­äó­åò­îò­ìå­òèòü,­÷òî­ðàñ­-
õîæ­äå­íèÿ­íàá­ëþ­äà­þò­ñÿ­ïðåæ­äå­âñå­ãî­â­ñëó­÷à­ÿõ,­êîã­äà­ó÷è­òû­-
âà­íèå­ åâ­ðî­ïåéñ­êîé­ ñó­äåá­íîé­ ïðàê­òè­êè­ íå­âîç­ìîæ­íî­ â­ ñè­ëó
êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà.­Êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ãî­ñó­äàðñòâ­-
÷ëå­íîâ­ÅÑ­äîê­ëà­äû­âà­þò­îá­îò­äåëü­íûõ­ïðè­ìå­ðàõ­ðàç­íîã­ëà­ñèé
â­ñó­äåá­íîé­ïðàê­òè­êå­îò­íî­ñè­òåëü­íî­îñ­íî­âî­ïî­ëà­ãà­þ­ùèõ­ïðèí­-
öè­ïîâ,­â­÷àñò­íîñ­òè,­â­îò­íî­øå­íèè­ïðè­î­ðè­òå­òà­ïðà­âà­ÅÑ­íàä­íà­-
öè­î­íàëü­íîé­ êîíñ­òè­òó­öè­åé.­ Ñóä­ ÅÑ­ èñ­õî­äèò­ èç­ âåð­õî­âå­í­ñòâà
ïðà­âà­ ÅÑ­ íàä­ êîíñ­òè­òó­öè­ÿ­ìè­ ãî­ñó­äàðñòâ-÷ëå­íîâ,­ â­ òî­ âðå­ìÿ
êàê­êîíñ­òè­òó­öè­îí­íûå­ñó­äû,­õî­òÿ­è­ïðè­íè­ìà­þò­ïðèí­öèï­âåð­õî­-
âå­í­ñòâà­ïðà­âà­ÅÑ­íàä­îáûê­íî­âåí­íû­ìè­íà­öè­î­íàëü­íû­ìè­çà­êî­-
íà­ìè,­íî­íå­íàä­êîíñ­òè­òó­öè­åé.­Â­îò­ëè­÷èå­îò­Ñó­äà­ÅÑ­ýòè­êîíñ­-
òè­òó­öè­îí­íûå­ñó­äû­íå­ïðè­íè­ìà­þò­îá­øèð­íûé­ïðè­î­ðè­òåò­ïðà­âà
ÅÑ­íàä­íà­öè­î­íàëü­íûì­êîíñ­òè­òó­öè­îí­íûì­ïðà­âîì.

g) Ãðà íè цû ðå цåп цèè
Ðå­öåï­öèÿ­ åâ­ðî­ïåéñ­êîé­ ñó­äåá­íîé­ ïðàê­òè­êè­ äîñ­òè­ãà­åò

ñâî­èõ­ ãðà­íèö,­ êîã­äà­ ðå­øå­íèÿ­ åâ­ðî­ïåéñ­êèõ­ ñó­äîâ­ íå­ ìî­ãóò
áûòü­ èñ­ïîë­íå­íû­ ïî­ ïðè­÷è­íå­ ñó­ùå­ñò­âó­þ­ùå­ãî­ êîíñ­òè­òó­öè­îí­-
íî­ãî­ïðà­âà­è­êîã­äà,­íàï­ðè­ìåð,­òîë­êî­âà­íèå­â­ñî­îò­âå­ò­ñòâèè­ñ
ìåæ­äó­íà­ðîä­íûì­ïðà­âîì­íà­îñ­íî­âà­íèè­ïðèç­íàí­íûõ­ìå­òî­äîâ
òîë­êî­âà­íèÿ­ è­ èí­òå­ðï­ðå­òà­öèè­ êîíñ­òè­òó­öèè­ óæå­ áî­ëåå­ íå­ îï­-
ðàâ­äà­íî.

Ãðà­íè­öû­ó÷è­òû­âà­íèÿ­è­ðå­öåï­öèè­ïðîñ­òó­ïà­þò­è­òîã­äà,­êîã­-
äà­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ïðè­ îï­ðå­äå­ëåí­íûõ­ îáñ­òî­ÿ­òåëü­-
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Ïðÿ­ìîå­ âçà­èì­íîå­ âëè­ÿ­íèå­ êîíñ­òè­òó­öè­îí­íîé­ ñó­äåá­íîé
ïðàê­òè­êè­â­ïðîø­ëîì­èìå­ëî­ñâîè­ãðà­íè­öû,­êî­òî­ðûå,­îä­íà­êî,
ñòà­ëè­ áî­ëåå­ ïðî­íè­öà­å­ìû­ìè.­ Áëà­ãî­äà­ðÿ­ óñò­ðà­íå­íèþ­ ÿçû­êî­-
âûõ­ áàðü­å­ðîâ,­ èíñ­òè­òó­öè­î­íà­ëè­çè­ðî­âàí­íî­ìó­ îá­ìå­íó­ ñó­äåá­-
íû­ìè­ïðå­öå­äåí­òà­ìè­è­ðå­ãó­ëÿð­íûì­äâóñ­òî­ðîí­íèì­ïå­ðå­ãî­âî­-
ðàì­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­âçà­èì­íîå­âîñï­ðè­ÿ­òèå
ðàç­ðà­áîò­êè­ðàç­ëè÷­íûõ­ðå­øå­íèé­äëÿ­îá­ùèõ­ïðîá­ëåì,­îä­íà­êî,
â­ïîñ­ëåä­íèå­ãî­äû­çíà­÷è­òåëü­íî­âîç­ðîñ­ëî.­Â­îá­ëàñ­òè­îáåñ­ïå­-
÷å­íèÿ­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­â­ðàì­êàõ­óãî­ëîâ­íûõ­ïðî­öåñ­ñîâ
â­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äàõ­ ÷àñ­òî­ ïðî­âî­äèò­ñÿ­ ñðàâ­íè­òåëü­íî-
ïðà­âî­âîé­àíà­ëèç.­Âû­áî­ðî÷­íîå­îá­ðà­ùå­íèå­ ê­ðå­øå­íè­ÿì­äðó­-
ãèõ­íà­öè­î­íàëü­íûõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ïîç­âî­ëÿ­åò­îò­äåëü­-
íûì­ñó­äàì­ðàç­ðà­áî­òàòü­åäè­íûé­åâ­ðî­ïåéñ­êèé­ñòàí­äàðò­è­èñ­-
ïîëü­çî­âàòü­åãî,­â­ñâîþ­î÷å­ðåäü,­äëÿ­ïîäê­ðåï­ëå­íèÿ­ñîáñòâåí­-
íûõ­ðå­øå­íèé.­Ñðàâ­íå­íèå­ñ­ðå­øå­íè­ÿ­ìè­äðó­ãèõ­íà­öè­î­íàëü­íûõ
êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ â­ åâ­ðî­ïåéñ­êîì­ïðà­âî­âîì­ïðîñò­ðà­í­-
ñòâå­ìîã­ëî­áû­ïðè­âåñ­òè­ê­áî­ëåå­âû­ñî­êî­ìó­óðîâ­íþ­ïðèç­íà­íèÿ
ðå­øå­íèé­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

Ìíî­ãî­÷èñ­ëåí­íûå­ñó­äû­ïîäò­âå­ðæ­äà­þò,­÷òî­ññû­ëà­þò­ñÿ­íà
ðå­øå­íèÿ­ çà­ðó­áåæ­íûõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ.­Â­ îò­÷å­òå­Ôå­-
äå­ðàëü­íî­ãî­Êîíñ­òè­òó­öè­îí­íî­ãî­Ñó­äà­Ãåð­ìà­íèè­ïîä­÷åð­êè­âà­åò­-
ñÿ,­÷òî­îá­ðà­ùå­íèå­ê­ìåæ­äó­íà­ðîä­íûì­ñó­äåá­íûì­ðå­øå­íè­ÿì­íå
òîëü­êî­ ïó­òåì­ ïðÿ­ìî­ãî­ öè­òè­ðî­âà­íèÿ,­ íî­ è­ ïó­òåì­ âêëþ­÷å­íèÿ
àð­ãó­ìåí­òîâ­èç­çà­ðó­áåæ­íûõ­êîí­öåï­öèé­â­ñîáñòâåí­íîå­îáîñ­íî­-
âà­íèå­ ðå­øå­íèÿ­ ÿâ­ëÿeòñÿ­ âû­ðà­æå­íè­åì­ ñó­äåá­íîé­ íå­çà­âè­ñè­-
ìîñ­òè.

Âî­ìíî­ãèõ­ñëó­÷à­ÿõ­âëè­ÿ­íèå­çà­ðó­áåæ­íûõ­ñó­äîâ­íà­êîíñ­òè­-
òó­öè­îí­íóþ­ñó­äåá­íóþ­ïðàê­òè­êó­ñòà­íî­âèò­ñÿ­çà­ìåò­íûì­ïî­êî­ëè­-
÷å­ñò­âó­öè­òàò.­Îä­íà­êî­åùå­÷à­ùå­çà­ðó­áåæ­íàÿ­êîíñ­òè­òó­öè­îí­íàÿ
ïðå­öå­äå­íò­íàÿ­ïðàê­òè­êà­èñ­ïîëü­çó­åò­ñÿ­ïðè­ïîä­ãî­òîâ­êå­ðå­øå­-
íèé.­Òà­êèì­îá­ðà­çîì,­÷àñ­òî­òà­ññû­ëîê­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ
äðóã­íà­äðó­ãà­ðàñ­òåò,­õî­òÿ­ýòî­íå­ïðîñ­ëå­æè­âà­åò­ñÿ­â­òåêñ­òå­ðå­-
øå­íèÿ.­È­åñ­ëè­ðå­øå­íèå­çà­ðó­áåæ­íî­ãî­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà
âû­íî­ñèò­ñÿ­íà­êà­íó­íå­ïðè­íÿ­òèÿ­ñîáñòâåí­íî­ãî­ðå­øå­íèÿ,­òî­óêà­-
çà­íèå­íà­íå­ãî­ñ÷è­òà­åò­ñÿ­èç­ëèø­íèì.

Óêà­çà­íèå­ íà­ çà­ðó­áåæ­íóþ­ ñó­äåá­íóþ­ ïðàê­òè­êó­ èëè­ ëèøü
îá­ðà­ùå­íèå­ ê­ íåé­ â­ ïðåä­äâå­ðèè­ ïðè­íÿ­òèÿ­ ñîáñòâåí­íî­ãî­ ðå­-
øå­íèÿ­ñëó­æèò­äëÿ­èë­ëþ­ñò­ðà­öèè­ðàç­ëè÷­íûõ­ñòðà­òå­ãèé­ðå­øå­-
íèÿ­ïðîá­ëå­ìû­è­òåì­ñà­ìûì­îá­ëåã­÷à­åò­ïðè­íÿ­òèå­ðå­øå­íèÿ.

ñòâàõ­ ïîñ­ðå­ä­ñòâîì­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âûõ­ ñî­îá­ðà­æå­íèé
ïðè­õî­äÿò­ê­îäè­íà­êî­âûì­èëè­ïî­õî­æèì­ðå­çóëü­òà­òàì,­÷òî­è­åâ­-
ðî­ïåéñ­êèå­ñó­äû,­êî­òî­ðûå­îïè­ðà­þò­ñÿ­íà­ïðà­âî­ÅÑ­èëè­ìåæ­äó­-
íà­ðîä­íîå­ïðà­âî.

Äîñ­òè­ãàÿ­ãðà­íèö­ðå­öåï­öèè­èëè,­ñêî­ðåå,­ãðà­íèö­ãî­òîâ­íîñ­-
òè­ê­ðå­öåï­öèè­åâ­ðî­ïåéñ­êîé­ñó­äåá­íîé­ïðàê­òè­êè,­êîíñ­òè­òó­öè­-
îí­íûå­ñó­äû­ñêëîí­íû­óêà­çû­âàòü­íà­íåï­ðå­î­äî­ëè­ìûå­îñ­íîâ­íûå
ïðèí­öè­ïû­êîíñ­òè­òó­öèè,­ âåð­õî­âå­í­ñòâî­êîíñ­òè­òó­öèè­èëè­ñâîè
ñîáñòâåí­íûå­ïîë­íî­ìî­÷èÿ­îñó­ùå­ñ­òâëÿòü­òàê­íà­çû­âà­å­ìûå­"çà­-
ðå­çåð­âè­ðî­âàí­íûå­êîì­ïå­òåí­öèè".

Ïðè­ìå­ðû­ "çà­ðå­çåð­âè­ðî­âàí­íûõ­ êîì­ïå­òåí­öèé",­ êî­òî­ðûå
îñ­òàâ­ëÿ­þò­çà­ñî­áîé­íå­êî­òî­ðûå­êîíñ­òè­òó­öè­îí­íûå­ñó­äû,­ïðèí­-
öè­ïè­àëü­íî­ ïðèç­íà­âàÿ­ îêîí­÷à­òåëü­íûé­ àâ­òî­ðè­òåò­ Ñó­äà­ ÅÑ­ â
âîï­ðî­ñàõ­òîë­êî­âà­íèÿ­è­ïðè­ìå­íå­íèÿ­ïðà­âà­ÅÑ,­ÿâ­ëÿ­þò­ñÿ­îñ­íî­-
âî­ïî­ëà­ãà­þ­ùèì­ïðèç­íà­êîì­åâ­ðî­ïåéñ­êîé­àñ­ñî­öè­à­öèè­ñîò­ðóä­-
íè­÷à­þ­ùèõ­ìåæ­äó­ñî­áîé­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.­Çà­ïîñ­ëåä­-
íèå­ãî­äû­âëè­ÿ­íèå­îãî­âî­ðîê­ultra-vires,­îãî­âî­ðîê­îò­íî­ñè­òåëü­íî
íà­öè­î­íàëü­íîé­ èäåí­òè÷­íîñ­òè­ è­ äèô­ôå­ðåí­öè­ðî­âàí­íî­ãî­ íîð­-
ìî­êî­íò­ðî­ëÿ­â­ñôå­ðå­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­íà­âçà­è­ìî­îò­íî­-
øå­íèÿ­ìåæ­äó­åâ­ðî­ïåéñ­êè­ìè­è­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­íà­-
õî­äè­ëîñü­òàê­æå­â­öåíò­ðå­äèñ­êóñ­ñèè­âîê­ðóã­ãðà­íèö­êîì­ïå­òåí­-
öèé.

2. Вçà­è­мî­äåé­ñòâèå­мåæ­äó­êîíñ­òè­òó­öè­îí­íû­мè­

ñó­äà­мè

Âçà­è­ìî­äåé­ñòâèå­â­ñó­äåá­íîé­ïðàê­òè­êå­îò­äåëü­íûõ­êîíñ­òè­-
òó­öè­îí­íûõ­ñó­äîâ­óñ­òà­íî­âèòü­áî­ëåå­ñëîæ­íî­è­îíî­òàê­æå­ìå­íåå
çíà­÷è­òåëü­íî.­ Áî­ëåå­ òî­ãî,­ îíî­ îï­ðå­äå­ëÿ­åò­ñÿ­ ðÿ­äîì­ îñî­áûõ
ðå­ãè­î­íàëü­íûõ­ôàê­òî­ðîâ.­Â­òî­âðå­ìÿ­êàê­âïëîòü­äî­1980-õ ãî­-
äîâ­ íå­ íàá­ëþ­äà­ëîñü­ äîñ­òîé­íî­ãî­ óïî­ìè­íà­íèÿ­ âîç­äåé­ñòâèÿ
ðå­øå­íèé­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ äðóã­ íà­ äðó­ãà,­ âçà­èì­íîå
âëè­ÿ­íèå­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ñ­ íà­÷à­ëà­ 1990-õ­ ãî­äîâ­ ñó­-
ùå­ñò­âåí­íî­ óñè­ëè­ëîñü.­ Ïðåæ­äå­ ÷åì­ ïå­ðåé­òè­ ê­ àíà­ëè­çó­ ñó­-
äåá­íîé­ïðàê­òè­êè,­ñëå­äó­åò­óïî­ìÿ­íóòü­î­âëè­ÿ­íèè­íà­êîíñ­òè­òó­-
öè­îí­íîì­óðîâ­íå,­â­÷àñò­íîñ­òè,­ïðè­âíåä­ðå­íèè­ðàç­ëè÷­íûõ­ìî­-
äå­ëåé­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ.­ Ðå­øå­íèå­ î­ ïðè­íÿ­òèè
îï­ðå­äå­ëåí­íîé­ ìî­äå­ëè­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ­ áëà­-
ãîï­ðè­ÿ­ò­ñòâó­åò­ïðî­öåñ­ñó­ðå­öåï­öèè­íà­ìåæ­ãî­ñó­äà­ð­ñòâåí­íîì
óðîâ­íå.
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çà­âè­ñè­ìî­îò­ðå­ãè­î­íàëü­íûõ­è­ ÿçû­êî­âûõ­ôàê­òî­ðîâ,­ â­îñî­áåí­-
íîñ­òè­â­äå­ëàõ,­êà­ñà­þ­ùèõ­ñÿ­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä.

Ïî­ìè­ìî­îïè­ñàí­íîé­ âû­øå­ñîñ­ðå­äî­òî­÷åí­íîñ­òè­ íà­ âîï­ðî­-
ñàõ,­ ñâÿ­çàí­íûõ­ ñ­ îñ­íîâ­íû­ìè­ ïðà­âà­ìè­ è­ ñâî­áî­äà­ìè,­ ñëîæ­íî
âû­ÿ­âèòü­îñî­áûå­îá­ëàñ­òè­ïðà­âà,­â­ êî­òî­ðûõ­êîíñ­òè­òó­öè­îí­íûå
ñó­äû­ ïðå­è­ìó­ùå­ñò­âåí­íî­ ñêëîí­íû­ îá­ðà­ùàòü­ñÿ­ ê­ ðå­øå­íè­ÿì
äðó­ãèõ­ åâ­ðî­ïåéñ­êèõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ.­ Êîíñ­òè­òó­öè­îí­-
íûå­ñó­äû­èç­ñòðàí­íà­äðó­ãèõ­êîí­òè­íåí­òàõ­öè­òè­ðó­þò­ñÿ­ëèøü­â
èñê­ëþ­÷è­òåëü­íûõ­ ñëó­÷à­ÿõ;­ íà­è­áî­ëåå­ ÷àñ­òî­ ññûë­êè­ äå­ëà­þò­ñÿ
íà­ðå­øå­íèÿ­Âåð­õîâ­íî­ãî­Ñó­äà­ÑØÀ.

Êðî­ìå­ïðÿ­ìûõ­ôîðì­ñîò­ðóä­íè­÷å­ñò­âà­ìåæ­äó­êîíñ­òè­òó­öè­îí­-
íû­ìè­ñó­äà­ìè­íàá­ëþ­äàeòñÿ­ òàê­æå­êîñ­âåí­íîå­âçà­è­ìî­äåé­ñòâèå.
Êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ â­ çíà­÷è­òåëü­íîé­ ñòå­ïå­íè­ îáî­ãà­ùà­þò­ è
ñó­äåá­íóþ­ïðàê­òè­êó­ñó­äîâ­åâ­ðî­ïåéñ­êî­ãî­óðîâ­íÿ.­Íà­öè­î­íàëü­íûå
ðå­øå­íèÿ­â­ñôå­ðå­äîêò­ðè­íû­ïóá­ëè÷­íî­ãî­ïðà­âà,­â­îñî­áåí­íîñ­òè­â
îò­íî­øå­íèè­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä,­ñòà­íî­âÿò­ñÿ­îá­ðàç­öîì­äëÿ
åâ­ðî­ïåéñ­êèõ­ðå­øå­íèé.­È­åñ­ëè­ïî­äîá­íûå­íà­öè­î­íàëü­íûå­ðå­øå­-
íèÿ­ïðî­íè­êà­þò­â­åâ­ðî­ïåéñ­êóþ­ñó­äåá­íóþ­ïðàê­òè­êó­è­çà­òåì­ïðî­-
èñ­õî­äèò­ðå­öåï­öèÿ­åâ­ðî­ïåéñ­êîé­ñó­äåá­íîé­ïðàê­òè­êè­â­äðó­ãèõ­ãî­-
ñó­äà­ð­ñòâàõ,­òî­â­ýòîì­òàê­æå­çàê­ëþ­÷à­åò­ñÿ­âçà­è­ìî­äåé­ñòâèå­ìåæ­-
äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè,­ïðè­÷åì­åâ­ðî­ïåéñ­êèå­ñó­äû­èã­ðà­-
þò­â­íåì­ðîëü­ñâÿ­çó­þ­ùå­ãî­çâå­íà­è­êà­òà­ëè­çà­òî­ðà­îä­íîâ­ðå­ìåí­-
íî.­ Òà­êèì­ îá­ðà­çîì,­ ñîò­ðóä­íè­÷å­ñò­âî­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ
ìåæ­äó­ ñî­áîé­ îñó­ùå­ñ­òâëÿ­åò­ñÿ­ îïîñ­ðå­äî­âàí­íî,­ "îêîëü­íûì­ ïó­-
òåì",­÷å­ðåç­ñó­äåá­íóþ­ïðàê­òè­êó­åâ­ðî­ïåéñ­êèõ­ñó­äîâ.

Ñîò­ðóä­íè­÷å­ñò­âî­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­íå­èñ­-
÷åð­ïû­âà­åò­ñÿ­ âçà­èì­íîé­ ðå­öåï­öè­åé­ ðå­øå­íèé.­ Ñëå­äó­åò­ òàê­æå
ïðè­íÿòü­âî­âíè­ìà­íèå­è­äðó­ãèå­ôîð­ìû­ñîò­ðóä­íè­÷å­ñò­âà.­Ìíî­-
ãîñ­òî­ðîí­íèå­è­äâóñ­òî­ðîí­íèå­êîí­ôå­ðåí­öèè­ñëó­æàò­ïðè­ýòîì
îá­ìå­íó­èí­ôîð­ìà­öè­åé­è­îïû­òîì­òî÷­íî­òàê­æå,­êàê­è­ïå­ðå­âîä­è
ïðå­äîñ­òàâ­ëå­íèå­â­ðàñ­ïî­ðÿ­æå­íèå­ðå­øå­íèé­íà­öè­î­íàëü­íûõ­ñó­-
äîâ­â­áà­çàõ­äàí­íûõ­â­Èí­òåð­íå­òå,­÷òî­áû­îá­ëåã­÷èòü­ê­íèì­äîñ­-
òóï­ äðó­ãèõ­ íà­öè­î­íàëü­íûõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ.­ Â­ áîëü­-
øè­í­ñòâå­ñëó­÷à­åâ­ òðóä­íî­ óñ­òà­íî­âèòü­îñî­áîå­âçà­èì­íîå­âëè­ÿ­-
íèå­â­îò­äåëü­íîì­ðå­øå­íèè,­îä­íà­êî­ìåæ­äó­íà­ðîä­íûå­êîí­òàê­òû
ñî­äåé­ñòâó­þò­íåï­ðå­ðûâ­íî­ìó­âçà­è­ìî­äåé­ñòâèþ.

Â­ áîëü­øè­í­ñòâå­ íà­öè­î­íàëü­íûõ­ äîê­ëà­äîâ­ ïðè­âî­äÿò­ñÿ­ ðàç­-
ëè÷­íûå­ôîð­ìû­ñîò­ðóä­íè­÷å­ñò­âà­ìåæ­äó­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­-
ìè.­×à­ùå­âñå­ãî­óïî­ìè­íà­þò­ñÿ­êîí­ôå­ðåí­öèè,­äâóñ­òî­ðîí­íèå­ýêñ­-

Áî­ëåå­òî­ãî,­â­îñî­áûõ­ìíå­íè­ÿõ­ïî­ðå­øå­íè­ÿì­êîíñ­òè­òó­öè­-
îí­íî­ãî­ ñó­äà­ ÷àñ­òî­ óêà­çû­âà­åò­ñÿ­ íà­ çà­ðó­áåæ­íóþ­ ñó­äåá­íóþ
ïðàê­òè­êó.­Íå­êî­òî­ðûå­êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ðàñ­ñìàò­ðè­âà­þò
ðå­øå­íèÿ,­âû­íå­ñåí­íûå­äðó­ãè­ìè­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­â
Åâ­ðî­ïå,­ â­ ðàì­êàõ­ ñðàâ­íè­òåëü­íî­ãî­ àíà­ëè­çà.­ Îñ­íî­âû­âà­ÿñü­ íà
ïî­äîá­íûõ­îïè­ñà­íè­ÿõ,­ êî­òî­ðûå­ ÷àñ­òî­îã­ðà­íè­÷è­âà­þò­ñÿ­îä­íèì
ëèøü­ êðàò­êèì­ îá­çî­ðîì,­ îíè­ âû­ðà­áà­òû­âà­þò­ "åâ­ðî­ïåéñ­êèé
ñòàí­äàðò"­ ñîâ­ïà­äà­þ­ùåé­ ñó­äåá­íîé­ ïðàê­òè­êè­ ñ­ öåëüþ­ ïîä-
­äå­ðæ­êè­ñâî­åé­ñîáñòâåí­íîé­àð­ãó­ìåí­òà­öèè.­Çà­ðó­áåæ­íàÿ­êîíñ­-
òè­òó­öè­îí­íàÿ­ ïðàê­òè­êà,­ êàê­ ïðà­âè­ëî,­ íå­ ïðèâ­ëå­êà­åò­ñÿ­ â­ êà­-
÷å­ñò­âå­ ñà­ìîñ­òî­ÿ­òåëü­íî­ãî­ àð­ãó­ìåí­òà­ èëè­ èìå­þ­ùå­ãî­ ðå­øà­þ­-
ùåå­çíà­÷å­íèå­èñ­òî÷­íè­êà,­à­èñ­ïîëü­çó­åò­ñÿ­ñ­öåëüþ­ïîäê­ðåï­ëå­-
íèÿ­ðå­çóëü­òà­òîâ,­êî­òî­ðûå­áû­ëè­äîñ­òèã­íó­òû­ñ­ïî­ìîùüþ­äðó­-
ãèõ­àð­ãó­ìåí­òîâ.­Íåï­ðå­ëîæ­íûì­óñ­ëî­âè­åì­äëÿ­ïðèâ­ëå­÷å­íèÿ­çà­-
ðó­áåæ­íîé­ñó­äåá­íîé­ïðàê­òè­êè­ÿâ­ëÿ­åò­ñÿ­ñî­ïîñ­òà­âè­ìîñòü­ìà­òå­-
ðèè­è­ìå­òî­äè­÷åñ­êèõ­ïîä­õî­äîâ.

Îò­äåëü­íûå­íà­öè­î­íàëü­íûå­äîê­ëà­äû­óêà­çû­âà­þò­íà­ãëàâ­íûå
ñôå­ðû­ñîò­ðóä­íè­÷å­ñò­âà,­à­òàê­æå­íà­óñ­ëî­âèÿ,­áëà­ãîï­ðè­ÿ­ò­ñòâó­-
þ­ùèå­ îá­ìå­íó­ ìíå­íè­ÿ­ìè­ ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè.
Îá­ùèé­ ÿçûê­ èã­ðà­åò­ ðîëü­ ëèøü­ ïðè­ îï­ðå­äå­ëåí­íûõ­ îáñ­òî­ÿ­-
òåëü­ñòâàõ.­ßçûê­íå­èìå­åò­çíà­÷å­íèÿ­èç­íà­÷àëü­íî­â­òîì­ñëó­÷àå,
åñ­ëè­íå­ñó­ùå­ñò­âó­åò­íè­îä­íîé­äðó­ãîé­ñòðà­íû­ñ­ òåì­æå­ ãî­ñó­-
äà­ð­ñòâåí­íûì­ ÿçû­êîì.­ Îä­íà­êî­ äëÿ­ ìíî­ãèõ­ êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­íà­ëè­÷èå­îá­ùå­ãî­ÿçû­êà­íå­ÿâ­ëÿ­åò­ñÿ­ñó­ùå­ñò­âåí­íûì­êðè­-
òå­ðè­åì.­Â­ìíî­ãî­÷èñ­ëåí­íûõ­íà­öè­î­íàëü­íûõ­äîê­ëà­äàõ­ÿçû­êî­âîå
ïðîñò­ðà­í­ñòâî­ ÿâ­ëÿ­åò­ñÿ­îä­íèì­èç­íåñ­êîëü­êèõ­ êðè­òå­ðè­åâ­ïðè
âû­áî­ðå­ çà­ðó­áåæ­íîé­ ñó­äåá­íîé­ ïðàê­òè­êè,­ êî­òî­ðóþ­ ïðåäñ­òî­èò
ó÷åñòü.­ Â­ íå­êî­òî­ðûõ­ ñëó­÷à­ÿõ­ êðè­òå­ðèé­ îá­ùå­ãî­ ÿçû­êî­âî­ãî
ïðîñò­ðà­í­ñòâà­ðàñ­ñìàò­ðè­âà­åò­ñÿ­íà­âòî­ðîì­ìåñ­òå­ïîñ­ëå­êðè­-
òå­ðèÿ­îá­ùèõ­ïðà­âî­âûõ­òðà­äè­öèé,­õî­òÿ­îáà­êðè­òå­ðèÿ­÷àñ­òî­ïå­-
ðåê­ðû­âà­þò­ñÿ.

Íàì­íî­ãî­âàæ­íåå,­÷åì­ÿçû­êî­âàÿ­áëè­çîñòü,­ïðåäñ­òàâ­ëÿ­åò­-
ñÿ­ ñî­ïîñ­òà­âè­ìîñòü­ êîíñ­òè­òó­öè­îí­íûõ­ ñèñ­òåì,­ îáñ­òî­ÿ­òåëüñòâ
äå­ëà­è­ïîä­íÿ­òûõ­þðè­äè­÷åñ­êèõ­âîï­ðî­ñîâ.­Íà­îñ­íî­âå­ýòèõ­ïà­-
ðà­ìåò­ðîâ­ïðî­èñ­õî­äèò­âû­áîð­ïîä­ëå­æà­ùåé­ó÷è­òû­âà­íèþ­çà­ðó­-
áåæ­íîé­ïðàê­òè­êè.

Âî­ìíî­ãèõ­íà­öè­î­íàëü­íûõ­äîê­ëà­äàõ­Ôå­äå­ðàëü­íûé­Êîíñ­òè­-
òó­öè­îí­íûé­ Ñóä­ Ãåð­ìà­íèè­ óêà­çû­âà­åò­ñÿ­ â­ êà­÷å­ñò­âå­ íà­è­áî­ëåå
÷àñ­òî­öè­òè­ðó­å­ìî­ãî­èíîñò­ðàí­íî­ãî­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà,­íå­-
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âà,­ íî­è­ ñ­ íå­äàâ­íèõ­ ïîð­äëÿ­èí­òå­ðï­ðå­òà­öèè­îñ­íîâ­íûõ­ ïðàâ,
çàê­ðåï­ëåí­íûõ­ â­ Õàð­òèè.­ Íå­äàâ­íÿÿ­ ñó­äåá­íàÿ­ ïðàê­òè­êà­ Åâ­ðî­-
ïåéñ­êî­ãî­ñó­äà­ïî­ïðà­âàì­÷å­ëî­âå­êà­è­Ñó­äà­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­-
çà­óæå­ïî­êà­çû­âà­åò,­÷òî­ïåð­âûå­ïðèç­íà­êè­âçà­èì­íîé­ðå­öåï­öèè
íåï­ðå­ðûâ­íî­óñè­ëè­âà­þò­ñÿ.

Â­òî­æå­âðå­ìÿ­ïðåä­ïî­ëà­ãà­åò­ñÿ,­â­ñâîþ­î÷å­ðåäü,­è­âëè­ÿ­íèå
êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ íà­ Ñóä­ ÅÑ,­ êî­òî­ðîå­ îñó­ùå­ñ­òâëÿ­åò­ñÿ
îïîñ­ðå­äî­âàí­íî,­÷å­ðåç­ïîñ­òà­íîâ­ëå­íèÿ­ÅÑÏ×.­Ïîñ­ëåä­íèé­÷àñ­òî
èñ­ïîëü­çó­åò­èíñòðó­ìåíò­ò.­í.­"êîí­ñåí­ñó­ñà­òîë­êî­âà­íèÿ"­ïðè­èí­-
òå­ðï­ðå­òà­öèè­Êîí­âåí­öèè,­ïðè­áå­ãàÿ­ïðè­ýòîì­ê­ñó­äåá­íîé­ïðàê­-
òè­êå­ íà­öè­î­íàëü­íûõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ.­ Èòàê,­ íà­ ñó­äåá­-
íóþ­ ïðàê­òè­êó­ ÅÑÏ×­ îêà­çû­âà­åò­ âëè­ÿ­íèå­ è­ ñó­äåá­íàÿ­ ïðàê­òè­êà
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.­È­åñ­ëè­Ñóä­ÅÑ,­â­ñâîþ­î÷å­ðåäü,­îá­ðà­-
ùà­åò­ñÿ­ê­ïðå­öå­äå­íò­íîé­ïðàê­òè­êå­ÅÑÏ×,­òî­ïðè­ñó­ò­ñòâó­åò­çíà­-
÷è­òåëü­íîå­âëè­ÿ­íèå­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­íà­ðå­øå­íèÿ­Ñó­äà
ÅÑ.­Îæè­äà­åò­ñÿ,­÷òî­äàëü­íåé­øåå­ðàç­âè­òèå­Äî­ãî­âî­ðîâ­â­êà­÷å­ñò­-
âå­íîð­ìà­òèâ­íî-ïðà­âî­âîé­áà­çû­êàê­äëÿ­ÅÊÏ×,­òàê­è­äëÿ­Åâ­ðî­-
ïåéñ­êî­ãî­ñî­þ­çà­åùå­áî­ëåå­óñè­ëèò­ýòó­òåí­äåí­öèþ.

c) Status quo: îò ñу ò ñòâèå âëè ÿ íèÿ íà êîíñ òè òу цè îí íûå ñу äû
Ïî÷­òè­âñå­íà­öè­î­íàëü­íûå­äîê­ëà­äû­êîíñ­òà­òè­ðó­þò,­÷òî­âçà­-

è­ìî­äåé­ñòâèå­ ìåæ­äó­ åâ­ðî­ïåéñ­êè­ìè­ ñó­äà­ìè­ ïðàê­òè­÷åñ­êè­ íå
îêà­çû­âà­åò­ íå­ïîñ­ðå­ä­ñòâåí­íî­ãî­ âëè­ÿ­íèÿ­ íà­ êîíñ­òè­òó­öè­îí­íûå
ñó­äû.­ Áîëü­øè­í­ñòâî­ ñó­äîâ­ íå­ îá­íà­ðó­æè­ëè­ êà­êî­ãî-ëè­áî­ âîç­-
äåé­ñòâèÿ­ñó­äåá­íîé­ïðàê­òè­êè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­íà­âçà­è­-
ìî­äåé­ñòâèå­ìåæ­äó­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè­íà­äàí­íûé­ìî­ìåíò,
èëè­æå­íå­âè­äÿò­âîç­ìîæ­íîñ­òåé­äëÿ­ïî­äîá­íî­ãî­âëè­ÿ­íèÿ.­Ìíî­-
ãèå­ñó­äû­ïðåä­ïî­ëà­ãà­þò,­÷òî­âëè­ÿ­íèå­ðàç­íîã­ëà­ñèé­â­ñó­äåá­íîé
ïðàê­òè­êå­ ìåæ­äó­ åâ­ðî­ïåéñ­êè­ìè­ ñó­äà­ìè­ íà­ êîíñ­òè­òó­öè­îí­íûå
ñó­äû­âïîë­íå­âîç­ìîæ­íî­èëè­îæè­äà­å­ìî­â­áó­äó­ùåì.

Íå­êî­òî­ðûå­êîíñ­òè­òó­öè­îí­íûå­ñó­äû­ïðè­äåð­æè­âà­þò­ñÿ­ìíå­-
íèÿ,­÷òî­ñó­äåá­íàÿ­ïðàê­òè­êà­Ñó­äà­ÅÑ­âëè­ÿ­åò­íà­ñó­äåá­íóþ­ïðàê­-
òè­êó­íà­öè­î­íàëü­íûõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­íå­çà­âè­ñè­ìî­îò­òî­-
ãî,­öè­òè­ðó­þò­ñÿ­ëè­ðå­øå­íèÿ­Ñó­äà­ÅÑ­â­ïðàê­òè­êå­ÅÑÏ×;­îíè­ñ÷è­-
òà­þò,­÷òî­íåò­íå­îá­õî­äè­ìîñ­òè­â­òîì,­÷òî­áû­ÅÑÏ×­ðå­öè­ïè­ðî­âàë
ðå­øå­íèÿ­Ñó­äà­ÅÑ,­òàê­êàê­êîíñ­òè­òó­öè­îí­íûé­ñóä­ñà­ìîñ­òî­ÿ­òåëü­-
íî­ó÷è­òû­âà­åò­ïîñ­òà­íîâ­ëå­íèÿ­Ñó­äà­ÅÑ­â­ñâî­èõ­ðå­øå­íè­ÿõ.

Îæè­äà­åò­ñÿ,­÷òî­ïðåäñ­òî­ÿ­ùèå­èç­ìå­íå­íèÿ­â­Äî­ãî­âî­ðàõ­áó­-
äóò­èìåòü­ïðåäñ­êà­çó­å­ìûå­ïîñ­ëå­ä­ñòâèÿ­íà­âçà­è­ìî­îò­íî­øå­íèÿ

ïå­ðò­íûå­ïå­ðå­ãî­âî­ðû­è,­â­êà­÷å­ñò­âå­ïðî­ìå­æó­òî÷­íîé­ôîð­ìû,­êîí­-
ôå­ðåí­öèè­ìåíü­øå­ãî­ìàñø­òà­áà­è­âñòðå­÷è­ñ­äâó­ìÿ­èëè­íåñ­êîëü­-
êè­ìè­çà­ðó­áåæ­íû­ìè­ñó­äà­ìè.­Äðó­ãè­ìè­ôîð­ìà­ìè­ñîò­ðóä­íè­÷å­ñò­âà
ÿâ­ëÿ­þò­ñÿ­äâóñ­òî­ðîí­íèå­ñîã­ëà­øå­íèÿ­îá­îá­ìå­íå,­âè­çè­òû­è­ñòà­-
æè­ðîâ­êè­íà­ó÷­íûõ­ñîò­ðóä­íè­êîâ­â­çà­ðó­áåæ­íûõ­êîíñ­òè­òó­öè­îí­íûõ
ñó­äàõ­èëè­â­åâ­ðî­ïåéñ­êèõ­âûñ­øèõ­ñó­äàõ,­íå­ôîð­ìàëü­íûå­îá­ìå­íû
èí­ôîð­ìà­öè­åé­(âêëþ­÷àÿ­íà­ó÷­íûå­êîí­ôå­ðåí­öèè),­÷ëåí­ñòâî­â­Âå­-
íå­öè­à­íñ­êîé­êî­ìèñ­ñèè,­÷ëåí­ñòâî­â­àñ­ñî­öè­à­öè­ÿõ­êîíñ­òè­òó­öè­îí­-
íûõ­ ñó­äîâ,­ ñîâ­ìå­ñò­íûå­ ïóá­ëè­êà­öèè,­ ñðàâ­íè­òåëü­íî-ïðà­âî­âûå
àíà­ëè­çû­è­ýêñ­ïåð­òè­çû­ñåê­ðå­òà­ðè­à­òîâ,­îôè­öè­àëü­íûå­âè­çè­òû,­à
òàê­æå­ïå­ðå­âî­äû­ðå­øå­íèé,­äîñ­òóï­íûå­â­ðå­æè­ìå­îí­ëàéí.

3. Вçà­è­мî­äåé­ñòâèå­мåæ­äó­åâ­ðî­ïåéñ­êè­мè­ñó­äà­мè

a) Èñ хîä íàÿ ñè òу à цèÿ
Âçà­è­ìî­äåé­ñòâèå­ìåæ­äó­ñó­äåá­íîé­ïðàê­òè­êîé­ÅÑÏ×­è­Ñó­-

äà­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà­ êà­ñà­åò­ñÿ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ
ëèøü­êðà­åì­è­êîñ­âåí­íî.­Äëÿ­ãî­ñó­äàðñòâ­-­÷ëå­íîâ­Ñî­âå­òà­Åâ­-
ðî­ïû­è­ÅÊÏ×,­íå­ÿâ­ëÿ­þ­ùèõ­ñÿ­÷ëå­íà­ìè­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà,
âîï­ðîñ­î­ñëå­äî­âà­íèè­ñó­äåá­íîé­ïðàê­òè­êå­Ñó­äà­ÅÑ­íå­âîç­íè­êà­-
åò­ âî­îá­ùå­ èëè­ æå­ ïðè­îá­ðå­òà­åò­ ñîâ­ñåì­ èíóþ­ ïåðñ­ïåê­òè­âó.
Äëÿ­ýòèõ­ãî­ñó­äàðñòâ­âñòà­åò­âîï­ðîñ­î­ëå­ãè­òèì­íîñ­òè­ïðèâ­ëå­÷å­-
íèÿ­ïðà­âà­ÅÑ­äëÿ­òîë­êî­âà­íèÿ­ÅÊÏ×.

Ââè­äó­òî­ãî,­÷òî­â­äàí­íîé­êîí­ôå­ðåí­öèè­êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­ ó÷àñò­âó­þò­ îáà­ åâ­ðî­ïåéñ­êèõ­ ñó­äà,­ ïðåäñ­òàâ­ëÿ­åò­ñÿ
óìåñò­íûì­îá­ñó­äèòü­âçà­è­ìî­äåé­ñòâèå­ìåæ­äó­ýòè­ìè­ñó­äà­ìè­è
ïîñ­ëå­ä­ñòâèÿ­äëÿ­ñó­äåá­íîé­ïðàê­òè­êè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

b) Су ùå ñò âу ю ùèå è уñè ëè âà ю ùè å ñÿ âçà è мî îò íî шå íèÿ
мåж äу ЕСÏ× è Су äîм ЕС

Íà­ôî­íå­ýâî­ëþ­öèè­íîð­ìà­òèâ­íî-ïðà­âî­âîé­áà­çû,­ôîð­ìè­-
ðó­å­ìîé­Äî­ãî­âî­ðà­ìè,­â­÷àñò­íîñ­òè,­â­îá­ëàñ­òè­îñ­íîâ­íûõ­ïðàâ­è
ñâî­áîä,­îò­Õàð­òèè­îñ­íîâ­íûõ­ïðàâ­è­åå­þðè­äè­÷åñ­êî­ãî­çàê­ðåï­-
ëå­íèÿ­ â­ Ëèñ­ñà­áî­íñ­êîì­ äî­ãî­âî­ðå­ èñ­õî­äèò­ âàæ­íûé­ èì­ïóëüñ
äëÿ­ âçà­è­ìî­äåé­ñòâèÿ­ìåæ­äó­ÅÑÏ×­è­Ñó­äîì­ÅÑ.­ Óæå­ ñå­ãîä­íÿ
ÅÑÏ×­è­Ñóä­ÅÑ­ðå­ãó­ëÿð­íî­öè­òè­ðó­þò­äðóã­äðó­ãà.­ÅÑÏ×­èñ­ïîëü­-
çó­åò­ Õàð­òèþ­ îñ­íîâ­íûõ­ ïðàâ­ äëÿ­ ýâî­ëþ­öè­îí­íî­ãî­ òîë­êî­âà­íèÿ
ïðàâ,­èç­ëî­æåí­íûõ­â­Êîí­âåí­öèè,­òî÷­íî­òàê­æå,­êàê­è­Ñóä­ÅÑ,­â
ñâîþ­ î÷å­ðåäü,­ ññû­ëà­åò­ñÿ­ íà­ ñó­äåá­íóþ­ ïðàê­òè­êó­ ÅÑÏ×­ íå
òîëü­êî­äëÿ­îï­ðå­äå­ëå­íèÿ­ñî­äåð­æà­íèÿ­îá­ùèõ­ïðèí­öè­ïîâ­ïðà­-
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âîé­çà­ùè­òû­íà­åâ­ðî­ïåéñ­êîì­óðîâ­íå­ïîñ­ëå­ïðè­ñî­å­äè­íå­íèÿ­ÅÑ
ê­ÅÊÏ×.­Â­÷àñò­íîñ­òè,­ñëå­äó­åò­çà­äàòü­ñÿ­âîï­ðî­ñîì­î­òîì,­êà­êî­-
âû­áó­äóò­ïîñ­ëå­ä­ñòâèÿ­äëÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­åñ­ëè­ðå­-
øå­íèÿ­ Ñó­äà­ ÅÑ­ áó­äóò­ ïîä­âåð­ãàòü­ñÿ­ êîíò­ðî­ëþ­ ñî­ ñòî­ðî­íû
Ñòðàñ­áó­ð­ãñêî­ãî­Ñó­äà.

Âîç­íè­êà­þò,­â­÷àñò­íîñ­òè,­âîï­ðî­ñû,­êà­ñà­þ­ùè­å­ñÿ­âíóò­ðè­ãî­-
ñó­äà­ð­ñòâåí­íî­ãî­äåéñòâèÿ­ò.­í.­"ìå­õà­íèç­ìà­ñî­îò­âåò­÷è­êà"­(co-
respondent­ mechanism).­ Íå­ÿñ­íî­ òàê­æå­ è­ òî,­ êà­êèì­ îá­ðà­çîì
áó­äåò­ îñó­ùå­ñ­òâëÿòü­ñÿ­ ïðåä­âà­ðè­òåëü­íàÿ­ îöåí­êà­Ñó­äîì­ÅÑ­ â
ñî­îò­âå­ò­ñòâèè­ñî­ñò.­3­(VI)­ïðî­åê­òà­äî­ãî­âî­ðà­î­ïðè­ñî­å­äè­íå­íèè,
ñîã­ëàñ­íî­ïðà­âó­ÅÑ.

f) Äè âåð гåí цèè è êîí âåð гåí цèè
Ñëå­äó­þ­ùèé­àñ­ïåêò,­êî­òî­ðûé­ñëå­äó­åò­èçó­÷èòü­â­ðàì­êàõ­òå­-

ìû­Êîíã­ðåñ­ñà,­êà­ñà­åò­ñÿ­âëè­ÿ­íèÿ­ðàç­íîã­ëà­ñèé­â­ðå­øå­íè­ÿõ­åâ­-
ðî­ïåéñ­êèõ­ ñó­äîâ­ íà­ ñó­äåá­íóþ­ ïðàê­òè­êó­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­-
äîâ.­Ìíî­ãî­÷èñ­ëåí­íûå­ñó­äû­íå­óñ­ìàò­ðè­âà­þò­êà­êî­ãî-ëè­áî­âëè­ÿ­-
íèÿ­ðàç­íîã­ëà­ñèé­â­ñó­äåá­íîé­ïðàê­òè­êå­Ñó­äà­ÅÑ­è­ÅÑÏ×,­óêà­çû­-
âàÿ­íà­òî,­÷òî­Åâ­ðî­ñî­þç­åùå­äà­æå­íå­ïðè­ñî­å­äè­íèë­ñÿ­ê­ÅÊÏ×.
Äðó­ãèå­ñó­äû­ïðåä­ïî­ëà­ãà­þò,­÷òî­ïîñ­ëå­ä­ñòâèÿ­äëÿ­êîíñ­òè­òó­öè­-
îí­íûõ­ñó­äîâ­áó­äóò­îò­ñó­ò­ñòâî­âàòü­èëè­ñâå­äå­íû­äî­ìè­íè­ìó­ìà.

g) Ïðå ю äè цè àëü íàÿ пðî цå äу ðà
Íà­è­áî­ëåå­ ñèëü­íûì­ èíñòðó­ìåí­òîì­ äëÿ­ âçà­è­ìî­äåé­ñòâèÿ

ÿâ­ëÿ­åò­ñÿ­ñò.­267­ÄÔÅÑ,­â­êî­òî­ðîé­ñî­äåð­æèò­ñÿ­ðå­êî­ìåí­äà­öèÿ
äëÿ­íà­öè­î­íàëü­íî­ãî­ñó­äà­ïðè­îï­ðå­äå­ëåí­íûõ­îáñ­òî­ÿ­òåëü­ñòâàõ
î­ðàç­äå­ëå­íèè­òðó­äà­ñ­Ñó­äîì­ÅÑ.­Â­÷àñò­íîñ­òè,­ïðå­þ­äè­öè­àëü­-
íàÿ­ ïðî­öå­äó­ðà­ ïðå­äîñ­òàâ­ëÿ­åò­ êîíñ­òè­òó­öè­îí­íûì­ ñó­äàì­ âîç­-
ìîæ­íîñòü­ñîò­ðóä­íè­÷å­ñò­âà­â­ðàì­êàõ­äè­à­ëî­ãà­ñ­Ñó­äîì­ÅÑ.­Ïðå­-
þ­äè­öè­àëü­íûé­çàï­ðîñ­â­Ñóä­ÅÑ,­îä­íà­êî,­ íè­êî­èì­îá­ðà­çîì­íå
ïðî­òè­âî­ðå­÷èò­ðî­ëè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

Íåñ­ìîò­ðÿ­íà­âû­øåñ­êà­çàí­íîå,­âñå­îñ­òàëü­íûå­ñó­äû­ñî­îò­-
âå­ò­ñòâó­þ­ùå­ãî­ ãî­ñó­äà­ð­ñòâà­ âïðà­âå­ îá­ðà­òèòü­ñÿ­ â­ Ñóä­ Åâ­ðî­-
ïåéñ­êî­ãî­ ñî­þ­çà­ è­ ïðåäñ­òà­âèòü,­ ñîã­ëàñ­íî­ ñò.­ 267­ ÄÔÅÑ,­ íà
ðàñ­ñìîò­ðå­íèå­ â­ ïðå­þ­äè­öè­àëü­íîì­ïî­ðÿä­êå­ âîï­ðî­ñû,­ êà­ñà­þ­-
ùè­å­ñÿ­ òîë­êî­âà­íèÿ­ Äî­ãî­âî­ðîâ,­ à­ òàê­æå­ äåéñòâè­òåëü­íîñ­òè­ è
òîë­êî­âà­íèÿ­äåéñòâèé­îð­ãà­íîâ,­ó÷­ðåæ­äå­íèé­è­ïðî­÷èõ­ïîä­ðàç­-
äå­ëå­íèé­ ÅÑ,­ åñ­ëè­ ñóä­ ñ÷è­òà­åò,­ ÷òî­ ïðåä­âà­ðè­òåëü­íîå­ ïîñ­òà­-
íîâ­ëå­íèå­íå­îá­õî­äè­ìî­äëÿ­âû­íå­ñå­íèÿ­ñîáñòâåí­íî­ãî­ðå­øå­íèÿ.
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ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè­ è­ åâ­ðî­ïåéñ­êè­ìè­ ñó­äà­ìè.
Ïðåä­ïî­ëà­ãà­åò­ñÿ,­÷òî­âëè­ÿ­íèå­ññû­ëîê­ÅÑÏ×­íà­Ñóä­ÅÑ­è­íà­ñó­-
äåá­íóþ­ ïðàê­òè­êó­ êîíñ­òè­òó­öè­îí­íî­ãî­ ñó­äà­ âîç­ìîæ­íî­ ëèøü­ â
òîì­ñëó­÷àå,­åñ­ëè­îáñ­òî­ÿ­òåëü­ñòâà­äå­ëà­ñî­ïîñ­òà­âè­ìû­ñ­îáñ­òî­-
ÿ­òåëü­ñòâà­ìè­äå­ëà,­ðàñ­ñìàò­ðè­âà­å­ìî­ãî­íà­öè­î­íàëü­íûì­êîíñ­òè­-
òó­öè­îí­íûì­ñó­äîì.

d) Ïðè мå ðû âîç äåé ñòâèÿ íà êîíñ òè òу цè îí íûå ñу äû
Ñ­öåëüþ­îï­ðå­äå­ëå­íèÿ­ïðå­äå­ëîâ­ êîíñ­òè­òó­öè­îí­íî-ïðà­âî­-

âî­ãî­êîíò­ðî­ëÿ­â­îá­ëàñ­òè­ïðà­âà­ÅÑ­íå­êî­òî­ðûå­ñó­äû­ññû­ëà­þò­-
ñÿ­ íà­ ïîñ­òà­íîâ­ëå­íèå­ ÅÑÏ×­ ïî­ äå­ëó­ "Áîñ­ôî­ðóñ­ ýé­ðó­ýéç"
(Bosphorus).­ Êîíñ­òè­òó­öè­îí­íûé­ òðè­áó­íàë­ Ïîëü­øè,­ öè­òè­ðóÿ
ðå­øå­íèå­ ÅÑÏ×,­ ïðè­íè­ìà­åò­ îï­ðî­âåð­æè­ìóþ­ ïðå­çó­ìï­öèþ­ îá
ýê­âè­âà­ëå­íò­íîñ­òè­ñòàí­äàð­òîâ­çà­ùè­òû­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä
Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà­ è­ Êîíñ­òè­òó­öèè­ Ïîëü­øè­ è­ îñ­òàâ­ëÿ­åò­ çà
ñî­áîé­ëèøü­ïðà­âî­ïðè­íÿ­òèÿ­ðå­øå­íèÿ­ultra­vires.­Êîíñ­òè­òó­öè­-
îí­íûé­Ñóä­×åøñ­êîé­Ðåñ­ïóá­ëè­êè­ññû­ëà­åò­ñÿ­íà­ïîñ­òà­íîâ­ëå­íèÿ
ïî­äå­ëó­"Áîñ­ôî­ðóñ­ýé­ðó­ýéç"­(Bosphorus)­ñ­öåëüþ­îïè­ñà­íèÿ­è
ïîäê­ðåï­ëå­íèÿ­äî­ïóñ­òè­ìî­ãî­íà­äàí­íûé­ìî­ìåíò­ïðåä­ïî­ëî­æå­-
íèÿ­ î­ ðàâ­íî­öåí­íîñ­òè­ çà­ùè­òû­ îñ­íîâ­íûõ­ ïðàâ­ è­ ñâî­áîä­ íà
óðîâ­íå­ÅÑ­è­óðîâ­íÿ­çà­ùè­òû­îñ­íîâ­íûõ­ïðàâ­è­ñâî­áîä­â­ñî­îò-
âå­ò­ñòâèè­ñ­êîíñ­òè­òó­öè­îí­íûì­ïðà­âîì­×å­õèè.

Ïðè­ìå­ðû­âëè­ÿ­íèÿ­ññû­ëîê­íà­ñó­äåá­íóþ­ïðàê­òè­êó­Ñó­äà­ÅÑ
èëè­ïðà­âà,­çàê­ðåï­ëåí­íûå­â­Õàð­òèè­îñ­íîâ­íûõ­ïðàâ,­â­òîë­êî­âà­-
íèè­ÅÊÏ×­íà­êîíñ­òè­òó­öè­îí­íîå­ñó­äîï­ðî­èç­âî­ä­ñòâî­âñòðå­÷à­þò­-
ñÿ­ïðåæ­äå­âñå­ãî­â­îá­ëàñ­òè­ñó­äåá­íûõ­ãà­ðàí­òèé.

e) Ïðè ñî å äè íå íèå ЕС ê ЕКÏ× è êîíñ òè òу цè îí íîå пðà âî -
ñу äèå

Â­ íåñ­êîëü­êèõ­ íà­öè­î­íàëü­íûõ­ äîê­ëà­äàõ­ ïðå­äóñ­ìîò­ðåí­íîå
ïðè­ñî­å­äè­íå­íèå­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ê­Åâ­ðî­ïåéñ­êîé­êîí­âåí­-
öèè­ïî­ïðà­âàì­ ÷å­ëî­âå­êà­ðàñ­ñìàò­ðè­âà­åò­ñÿ­ êàê­ âàæ­íûé­ýòàï,
ñïî­ñî­á­ñòâó­þ­ùèé­óê­ðåï­ëå­íèþ­âçà­è­ìî­äåé­ñòâèÿ­íà­âñåõ­óðîâ­-
íÿõ­þñ­òè­öèè.­Â­íå­êî­òî­ðûõ­íà­öè­î­íàëü­íûõ­äîê­ëà­äàõ­âûñ­êà­çû­-
âà­åò­ñÿ­ïðåä­ïî­ëî­æå­íèå­î­òîì,­÷òî­êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­-
äèå­îêà­æåò­âëè­ÿ­íèå­íà­âçà­è­ìî­îò­íî­øå­íèÿ­ìåæ­äó­Ñó­äîì­ÅÑ­è
ÅÑÏ×­ïîñ­ëå­ïðè­ñî­å­äè­íå­íèÿ­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ê­ÅÊÏ×.

Â­ öåíò­ðå­ âíè­ìà­íèÿ­ íà­õî­äèò­ñÿ­ âîï­ðîñ­ î­ âîç­äåé­ñòâèè
êîíñ­òè­òó­öè­îí­íî-ïðà­âî­âî­ãî­ îôîðì­ëå­íèÿ­ ìå­õà­íèç­ìà­ ïðà­âî­-
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General­report­

and­outline­of­main­issues

Christoph Grabenwarter 

Member of the Constitutional Court 
of the Republic of Austria

The­Co-operation­of­Constitutional­Courts­

in­Europe­-­Current­Situation­and­Perspectives­

The­General­Report­ is­based­on­a­ three-part­questionnaire,
which­41­courts­responded­to­in­their­national­reports.­For­a­vari-
ety­of­reasons,­the­responses­to­the­individual­questions­differ­in
their­degrees­of­detail;­by­way­of­introduction,­three­of­these­rea-
sons­are­briefly­referred­to­below.

First­of­all,­differences­in­the­scope­of­jurisdiction­account­for
differences­ in­the­format­and­ intensity­of­co-operation.­Second,
answers­ to­ the­ third­ group­ of­ questions­ are­ bound­ to­ be­ less
extensive,­ as­ these­questions­ are­ of­marginal­ relevance­ t­ o­ the
jurisprudence­of­the­constitutional­courts.­The­third­reason­to­be
mentioned­ in­ this­ context­ is­ that­ only­ 28­Member­States­ of­ the
Council­ of­ Europe­ and­ Contracting­ Parties­ to­ the­ European
Convention­ on­ Fluman­ Rights­ are­ also­ Member­ States­ of­ the
European­Union,­which­means­ that­ the­question­of­ the­relation-
ship­between­the­jurisprudence­of­the­European­Court­of­Fluman
Rights­ and­ the­ Court­ of­ Justice­ of­ the­ European­ Union­ raised
under­the­heading­of­the­third­sub-theme­only­arises­for­courts­of
this­group­of­states.

This­brief­outline,­which­follows­the­structure­of­the­national
reports,­ summarises­ the­ most­ important­ results­ presented­ in

Íè­ ðàç­äå­ëå­íèå­ ïîë­íî­ìî­÷èé­ ìåæ­äó­ àä­ìè­íè­ñò­ðà­òèâ­íûì­ è
êîíñ­òè­òó­öè­îí­íûì­ïðà­âî­ñó­äè­åì­ïðè­ïðî­âåð­êå­çà­êîí­íîñ­òè­àä­-
ìè­íè­ñò­ðà­òèâ­íûõ­è­ñó­äåá­íûõ­ðå­øå­íèé,­íè­ñðå­äî­òî­÷èå­íîð­ìî­-
êî­íò­ðî­ëÿ­â­ðó­êàõ­êîíñ­òè­òó­öè­îí­íî­ãî­ñó­äà­íå­ïðî­òè­âî­ðå­÷àò­òà­-
êèì­îá­ðà­ùå­íè­ÿì.

Êîíñ­òè­òó­öè­îí­íûé­íîð­ìî­êî­íò­ðîëü­è­ïðå­þ­äè­öè­àëü­íûå­çàï­-
ðî­ñû­â­Ñóä­ÅÑ­ìî­ãóò­ñî­ñó­ùå­ñò­âî­âàòü.­Êàê­óñ­òà­íî­âèë­Ñóä­ÅÑ­â
ðàì­êàõ­ïðî­öå­äó­ðû­question­preliminaries­de­constitutionnalite,­â
ñâÿ­çè­ñ­ïðî­âåð­êîé­êîíñ­òè­òó­öè­îí­íîñ­òè­çà­êî­íà­âî­Ôðàí­öó­çñ­êîé
Ðåñ­ïóá­ëè­êå­ïî­âíåä­ðå­íèþ­äè­ðåê­òè­âû­ÅÑ­ñò.­267­ÄÔÅÑ­íå­ïðî­-
òè­âî­ðå­÷èò­ïðî­ìå­æó­òî÷­íîé­ïðî­öå­äó­ðå­êîíñ­òè­òó­öè­îí­íî­ãî­êîíò­-
ðî­ëÿ­ çà­êî­íîâ,­ åñ­ëè­ äðó­ãèå­ ñó­äû­ -­ ñòî­ðî­íû­ ïðî­öåñ­ñà­ èìå­þò
ïðà­âî­ â­ ëþ­áîå­ âðå­ìÿ­ (äà­æå­ïîñ­ëå­ çà­âåð­øå­íèÿ­ïðî­ìå­æó­òî÷­-
íîé­ïðî­öå­äó­ðû)­íàï­ðà­âèòü­ïðå­þ­äè­öè­àëü­íûé­çàï­ðîñ­ïî­ëþ­áî­-
ìó­âîï­ðî­ñó,­êî­òî­ðûé­îíè­ñ÷è­òà­þò­íå­îá­õî­äè­ìûì,­ïðè­íÿòü­ëþ­-
áóþ­íå­îá­õî­äè­ìóþ­ìå­ðó­ïî­ïðå­äîñ­òàâ­ëå­íèþ­ïðåä­âà­ðè­òåëü­íîé
ñó­äåá­íîé­çà­ùè­òû,­à­ïî­îêîí­÷à­íèè­ïðî­ìå­æó­òî÷­íîé­ïðî­öå­äó­ðû
-­îñ­òà­âèòü­áåç­ïðè­ìå­íå­íèÿ­ìå­ðó,­êî­òî­ðóþ­îíè­ñî÷­òóò­ïðî­òè­âî­-
ðå­÷à­ùåé­ïðà­âó­ÅÑ.­Îä­íà­êî­âàæ­íî­òî,­÷òî­áû­Ñóä­Åâ­ðî­ïåéñ­êî­ãî
ñî­þ­çà­íå­ëè­øàë­ñÿ­âîç­ìîæ­íîñ­òè­îñó­ùå­ñ­òâëÿòü­ïðî­âåð­êó­âòî­-
ðè÷­íî­ãî­ïðà­âà­íà­åãî­ñî­îò­âå­ò­ñòâèå­ïåð­âè÷­íî­ìó­ïðà­âó­è­Õàð­-
òèè,­ïðè­ðàâ­íåí­íîé­ê­ðàí­ãó­Äî­ãî­âî­ðîâ.

Èç­îò­äåëü­íûõ­íà­öè­î­íàëü­íûõ­äîê­ëà­äîâ­ñëå­äó­åò,­÷òî­íå­êî­òî­-
ðûå­ñó­äû­ðàñ­ñìàò­ðè­âà­þò­äè­à­ëîã­ìåæ­äó­Ñó­äîì­ÅÑ­è­ÅÑÏ×­â­êà­-
÷å­ñò­âå­âîç­ìîæ­íîñ­òè­äîñ­òè÷ü­ïî­âû­øå­íèÿ­ïðà­âî­âîé­îï­ðå­äå­ëåí­-
íîñ­òè­ïó­òåì­åäè­íî­îá­ðàç­íûõ­ðå­øå­íèé.­Ïî­èõ­ìíå­íèþ,­áëà­ãî­äà­-
ðÿ­÷àñ­òûì­êîí­òàê­òàì­íà­öè­î­íàëü­íûõ­è­åâ­ðî­ïåéñ­êèõ­ñó­äîâ­ìåæ­äó
ñî­áîé­ïðî­èñ­õî­äèò­âçà­èì­íîå­âëè­ÿ­íèå­äðóã­íà­äðó­ãà,­÷òî,­â­ñâîþ
î÷å­ðåäü,­ îáóñ­ëîâ­ëè­âà­åò­ åäè­íûé­ ïîä­õîä­ â­ çà­ùè­òå­ îñ­íîâ­íûõ
ïðàâ­è­ñâî­áîä­â­Åâ­ðî­ïå;­ýòî,­â­êî­íå÷­íîì­èòî­ãå,­âå­äåò­ê­ãàð­ìî­íè­-
çà­öèè­ñó­äåá­íîé­ïðàê­òè­êè­ïî­öåíò­ðàëü­íûì­âîï­ðî­ñàì­îñ­íîâ­íûõ
ïðàâ­è­ñâî­áîä.­Òàê,­êîñ­âåí­íîå­âëè­ÿ­íèå­íà­öè­î­íàëü­íûõ­êîíñ­òè­òó­-
öè­îí­íûõ­ñó­äîâ­íà­åâ­ðî­ïåéñ­êîì­óðîâ­íå­ìî­æåò­áûòü­óñ­ìîò­ðå­íî­è
â­òîì,­÷òî­áûâ­øèå­íà­öè­î­íàëü­íûå­ñóäüè­ïðèâ­íî­ñÿò­ñâîé­îïûò­â
åâ­ðî­ïåéñ­êèå­ñó­äû,­âñëå­ä­ñòâèå­÷å­ãî­íà­öè­î­íàëü­íûå­êîí­öåï­öèè
íà­õî­äÿò­ñâîå­îò­ðà­æå­íèå­â­ñó­äåá­íîé­ïðàê­òè­êå­åâ­ðî­ïåéñ­êèõ­ñó­-
äîâ.­Òà­êèì­îá­ðà­çîì,­ñëå­äî­âà­íèå­ðå­øå­íè­ÿì­ÅÑÏ×­êîíñ­òè­òó­öè­-
îí­íû­ìè­ñó­äà­ìè­ìî­æåò­íå­ïîñ­ðå­ä­ñòâåí­íî­ïîâ­ëå÷ü­çà­ñî­áîé­òî,
÷òî­Ñóä­ÅÑ­áó­äåò­ñêëî­íåí­ïðè­íÿòü­àð­ãó­ìåí­òà­öèþ­ÅÑÏ×.
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that­is­open­to­international­law­and­European­law,­i.e.­they­refer­to
European­law­(regional­international­law­and/or­Union­law)­to­sup-
port­their­interpretation­of­national­legal­provisions.

The­German­Federal­Constitutional­Court­refers­to­so-called
"hinge­provisions"­(Scharniernormen) in­the­German­Basic­Law,
deriving­ from­ them­an­ indirect­ obligation­ to­ take­European­ and
international­law­into­account­to­the­extent­that­it­supersedes,­re-
shapes­or­influences­the­provisions­of­national­law.­On­that­basis,
the­Federal­Constitutional­Court­interprets­the­Basic­Law­as­being
open­ to­ European­ law­ and­ to­ international­ law.­ This,­ in­ turn,
implies­a­self-imposed­obligation­of­the­court­to­give­wide-rang-
ing­regard­to­Union­law­and­international­law­and­to­the­decisions
handed­down­by­the­supranational­and­international­courts­called
upon­to­interpret­such­law.­Thus,­conflicts­between­international
law­and­national­law­are­avoided.

Other­ courts­ refer­ to­ the­ fact­ that­ the­ national­ constitution
contains­a­commitment­to­the­generally­recognized­rules­of­inter-
national­ law,­ thus­ declaring­ them­ to­ be­ an­ integral­ part­ of­ the
national­ legal­system.­Moreover,­treaties­under­ international­ law
have­ been­ incorporated­ into­ the­ national­ legal­ system­ of­many
states.­ In­ some­ states,­ international­ law­ is­ part­ of­ the­ standard
applied­by­ the­constitutional­courts­ in­ their­ judicial­ review­ func-
tion,­which­puts­ it­on­ the­same­ level­as­constitutional­ law.­For­a
number­ of­ constitutional­ courts­ in­ Member­ States­ of­ the
European­Union,­this­applies­to­both­international­law­and­Union
law.­ There­ are­ numerous­ states­ in­ which­ international­ treaties
rank­ between­ ordinary­ laws­ and­ constitutional­ law.­ In­ several
states­international­treaties­are­directly­applicable.­Some­consti-
tutions­treat­international­and­European­instruments­for­the­pro-
tection­ of­ human­ rights­ as­ special­ cases;­ the­ special­ position
allowed­to­such­instruments­varies­from­country­to­country.

There­are­several­states­in­which­the­judicial­review­of­Union
law­or­international­law­is­explicitly­excluded­from­the­jurisdiction
of­the­constitutional­court­and/or­the­standards­of­Union­law­and
international­law­are­not­subject­to­review­in­proceedings­before
the­constitutional­court.

In­legal­systems­that­allow­individuals­to­lodge­a­petition­with­a
constitutional­court,­courts­may­refer­to­provisions­in­international
treaties.­There­are­individual­states­in­which­it­is­generally­taken­for
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much­greater­detail­in­the­extensive­version­of­the­General­Report
to­be­published­ in­ the­Congress­Proceedings­ together­with­ the
national­reports.

1. Interactions­between­constitutional­law­

and­European­law

a) Constitutional framework
All­ national­ reports­ converge­ in­ stating­ that­ today­ constitu-

tional­courts­are­no­longer­limited­to­the­interpretation­of­national
constitutional­law­in­isolation.­For­a­variety­of­reasons,­the­impact
of­European­law­on­national­constitutional­law,­as­well­as­the­inter-
actions­between­European­law­and­national­law,­has­increased­in
recent­ years.­This­holds,­ above­all,­ for­ the­area­of­ fundamental
rights,­ but­ it­ also­ applies­ to­ other­ aspects­ of­ constitutional­ law
determined­or­influenced­by­international­conventions­at­regional
level,­particularly­conventions­concluded­within­the­framework­of
the­Council­of­Europe.­

For­ the­ constitutional­ courts­ of­ the­ Member­ States­ of­ the
European­Union,­Union­law­is­the­primary­factor­of­influence.­In­a
number­of­states,­the­primacy­of­Union­law­and­its­direct­applica-
bility­constitute­the­decisive­factors­in­the­description­of­the­legal
obligation­of­constitutional­courts­to­follow­European­law­in­their
jurisprudence.

The­protection­of­fundamental­rights,­above­all,­is­an­area­in
which­ constitutional­ courts­ are­ confronted­ not­ only­ with­ funda-
mental­rights­enshrined­in­the­national­constitution,­but­also­with
guarantees­deriving­from­documents­of­different­origin­and­qual-
ity,­the­impact­of­which­depends­on­the­legal­system­concerned.
First­ and­ foremost­ among­ these­ documents­ is­ the­ European
Convention­on­Fluman­Rights.­Several­courts­refer­to­the­ECFIR
as­ the­ source­ of­ international­ law­ cited­most­ frequently­ in­ their
decisions.­Almost­ all­ other­ courts­ regularly­ refer­ to­ the­guaran-
tees­of­the­ECFIR­as­well.

In­a­number­of­states,­international­law­is­not­part­of­the­stan-
dard­applied­by­the­constitutional­court­in­the­exercise­of­its­judicial
review­ function.­For­other­courts,­European­ law­and­ international
law­do­not­form­part­of­the­standard­applied­by­the­constitutional
court,­but­national­ law­ is­ interpreted­ in­conformity­with­European
law­and­international­law.­Numerous­courts­favour­an­interpretation

56

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­2(64)`14 XVI­Êîíãðåññ­Êîíôåðåíöèè­åâðîïåéñêèõ­êîíñòèòóöèîííûõ­ñóäîâ­



59

mity­interpretation",­i.e.­it­is­their­understanding­that­when­inter-
preting­national­constitutional­law­and,­possibly,­ordinary­law­in­a
spirit­ that­ is­open­ to­European­ law­and/or­open­ to­ international
law,­ they­ have­ to­ take­ the­ jurisprudence­ of­ the­ European­ court
into­account.

Besides­the­influence­based­on­a­legal­obligation,­other­influ-
ences­of­a­merely­ factual­nature­can­be­observed.­To­start­with,
the­ influence­of­European­case­ law­on­constitutional­court­deci-
sions­ is­ favoured­by­ the­ fact­ that­parties­ to­ the­proceedings­cite
the­case­law­of­the­European­Courts­in­their­reasoning.­Moreover,
this­ influence­is­strengthened­by­constitutional­court­ judges­who
previously­served­as­ judges­or­ legal­staff­members­at­one­of­the
two­European­Courts.

Examples­of­factual­influences­can­be­found­in­direct­mutual
reactions­ of­ courts­ to­ one­ another,­ such­ as­ responses­ to­ judg-
ments­of­the­CJEU­or­the­ECtHR­in­decisions­taken­by­a­constitu-
tional­ court,­ even­ though­ such­ judgments­may­ have­ concerned
other­states.

d) Union law and the EU Charter of Fundamental Rights
The­Member­States­of­the­European­Union­share­a­number­of

specific­ features.­ Union­ law­ in­ general­ and­ the­ Fundamental
Rights­Charter,­in­particular,­are­gaining­in­importance­for­consti-
tutional­ court­ practice­ in­ these­ states,­ even­ though­ the­ way­ in
which­Union­law­is­taken­into­account­varies­greatly.

These­differences­can­be­seen­most­clearly­in­the­context­of
the­ Fundamental­ Rights­ Charter.­ Taking­ their­ national­ constitu-
tional­order­as­a­basis,­some­constitutional­courts­do­not­cumula-
tively­apply­fundamental­rights­enshrined­in­national­and­European
law,­ but­ hold­ that­ either­ constitutional­ law­ or­ the­ Fundamental
Rights­Charter­is­to­be­applied,­based­on­the­understanding­that
cases­ that­ can­ be­ strictly­ separated;­ others,­ however,­ take­ a
cumulative­approach­ in­applying­provisions­of­constitutional­ law,
international­law­and­Union­law­in­fundamental­rights­cases.

e) Mutual influences observed in jurisprudence
In­many­states,­the­jurisprudence­of­the­constitutional­courts

illustrates­the­extent­to­which­European­case­ law­impacts­on­the
legal­ systems­of­ the­Member­States.­However,­ influence­ is­ also

granted­that­all­fundamental­rights­can­be­invoked­before­the­con-
stitutional­ court,­ including­ those­ that­ have­been­ implemented­ in
the­legal­system­on­the­basis­of­international­treaties.

b) International law and constitutional jurisdiction
Certain­sources­of­international­law­are­frequently­referred­to

in­ the­national­ reports.­ In­ formal­ terms,­ the­ECHR­plays­an­out-
standing­role;­in­several­jurisdictions­it­enjoys­constitutional­or­at
least­quasi-constitutional­rank,­or­it­differs­from­ordinary­laws­on
account­of­ its­elevated­position.­The­European­Social­Charter­ is
referred­to­by­some­constitutional­courts.­As­stated­in­numerous
national­ reports,­ soft­ law,­ such­ as­ recommendations­ or­ resolu-
tions­of­Council­of­Europe­bodies,­is­sometimes­referred­to­in­the
reasoning­of­constitutional­court­decisions.

The­ International­ Covenant­ on­ Civil­ and­ Political­ Rights
(CCPR)­ is­ frequently­ referred­ to­ by­ constitutional­ courts­ as­ a
source­ of­ international­ law,­ mostly­ in­ combination­ with­ other
human­ rights­ guarantees.­ Moreover,­ the­ ILO­ Conventions,­ the
Geneva­Convention­on­Refugees­and­the­UN­Convention­on­the
Rights­ of­ the­ Child­ should­ be­ mentioned­ in­ this­ context.­ The
ECtHR­also­refers­to­the­above­sources­of­law­in­its­jurisprudence
when­ pronouncing­ on­ the­ interpretation­ of­ a­ right­ guaranteed
under­the­Convention­that­corresponds­to­or,­at­least,­resembles
the­rights­enshrined­in­these­treaties.

c) Bases for consideration of European case law by consti-
tutional courts

In­some­states,­the­legally­binding­effect­of­the­case­law­of
the­European­Courts­derives­from­an­explicit­provision­of­consti-
tutional­ law­or­ ordinary­ law.­However,­ in­ the­majority­ of­ states,
there­ is­ no­ explicit­ constitutional­ provision­ obliging­ national
courts­to­take­the­case­law­of­the­European­Courts­into­account;
nevertheless,­ in­ some­of­ these­ states­ the­ constitutional­ courts
consider­ themselves­ under­ an­ obligation­ (of­ a­ constitutional
nature­ in­ most­ instances)­ to­ take­ European­ case­ law­ into
account.­ In­both­cases,­ the­constitutional­courts­regularly­refer
to­European­case­ law.­The­ influence­of­ the­ latter­ is­substantial,
even­though­such­obligation­has­never­been­stated­explicitly.­The
majority­of­these­courts­opt­for­what­can­be­qualified­as­"confor-

58

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­2(64)`14 XVI­Êîíãðåññ­Êîíôåðåíöèè­åâðîïåéñêèõ­êîíñòèòóöèîííûõ­ñóäîâ­



are­under­a­constitutional­obligation­to­consider­the­provisions­of
European­law­and­therefore­follow­European­case­law­in­their­own
decisions.­Moreover,­ in­ recent­ years­ a­ trend­ has­ been­ observed
toward­ the­ creation­ of­ legal­ rules­ providing­ for­ a­ case­ that­ has
already­been­closed­to­be­re-opened,­if­a­decision­by­the­European
Court­of­Human­Rights­has­the­potential­to­change­the­outcome­of
that­case.­In­many­countries,­judgments­by­the­ECtHR­establishing
a­violation­of­the­ECHR­constitute­sufficient­grounds­for­reopening
a­case.­Such­provisions­oblige­the­national­civil­and­criminal­courts
and­administrative­tribunals,­rather­than­the­constitutional­court,­to
include­the­decisions­handed­down­by­the­Strasbourg­court­in­their
own­considerations.­In­respect­of­EU­law,­these­courts­are­obliged
to­take­the­jurisprudence­of­the­GEU­into­account.

At­ the­ same­ time,­ there­ are­ examples­ of­ decisions­ of
European­ Courts­ being­ influenced­ by­ national­ constitutional
courts.­Some­courts­explicitly­underline­such­influence­within­the
framework­of­a­dialogue­among­courts.­Above­all,­an­increasing
number­ of­ references­ to­ the­ jurisprudence­ of­ constitutional
courts­can­be­found­in­the­jurisprudence­of­the­ECtHR.­Whereas
references­ to­ constitutional­ court­ decisions­ in­ the­ past­ merely
served­to­describe­the­relevant­legal­situation,­a­number­of­recent
decisions­by­the­ECtHR­show­that­such­references­are­now­used
as­a­supportive­-­and­sometimes­decisive­-­argument.­Some­con-
stitutional­courts­ report­ that­originally­diverging­decisions­ finally
converged­in­a­common­solution,­which­was­reached­not­through
unilateral­acceptance­but­through­mutual­influence.

As­regards­EU­law,­the­relevant­treaties­imply­the­possibility­of
such­ influence.­Article­52­(4)­and­Article­53­of­ the­Fundamental
Rights­Charter­as­well­as­Article­6­(3)­of­the­Treaty­on­European
Union­ refer­ to­ the­ constitutions­ of­ the­ Member­ States­ and/or
shared­ constitutional­ traditions.­ Through­ references­ to­ national
solutions­and­the­constitutional­traditions­common­to­the­Member
States­as­a­source­to­be­drawn­on­in­comparisons­of­ law­and­in
the­ interpretation­ of­ Union­ law,­ national­ arguments­ and
approaches­inform­the­case­law­of­the­GEU­and,­thus,­influence
European­ case­ law.­ In­ this­ process,­ decisions­ rendered­ by­ the
constitutional­courts­play­an­important­role,­as­they­facilitate­the
understanding­of­ trends­and­developments­ in­constitutional­ law
and­shape­constitutional­traditions.

exercised­ in­ the­opposite­direction­and­provided­ for­ in­ the­ legal
instruments­constituting­the­basis­of­European­jurisprudence.

The­ influence­ of­ the­ case­ law­ of­ the­ ECtHR­ is­ strongest­ in
areas­ relating­ to­procedural­guarantees­and­ the­ right­ to­privacy
and­family­life.­Numerous­courts­frequently­refer­to­the­case­law
of­the­ECtHR­on­Articles­5­and­6­of­the­ECHR,­which­guarantee­the
right­to­liberty­and­security­and­the­right­to­a­fair­trial.­In­particu-
lar,­many­courts­mention­their­reference­to­the­criteria­applied­by
the­ECtHR­in­its­assessment­of­the­independence­of­judges­and
courts.

Individual­questions­relating­to­the­guarantees­under­Article­8
ECHR­are­also­frequent­subjects­of­decisions­rendered­by­consti-
tutional­courts­in­the­Member­States.

Constitutional­courts­of­EU­Member­States­frequently­refer­to
and­cite­the­case­law­of­the­GEU­in­their­decisions,­especially­ in
connection­with­the­recognition­of­the­fundamental­principles­of
Union­law,­such­as­its­direct­applicability­and­the­primacy­of­appli-
cation.

However,­many­courts­refer­much­more­often­to­the­case­law
of­the­ECtHR­than­to­that­of­the­CJEU.­This­holds,­in­particular,­for
constitutional­courts­in­Central­and­Eastern­Europe,­which­tend­to
attribute­special­importance­to­the­case­law­of­the­ECtHR.

Another­possible­impact­may­be­due­to­the­fact­that­the­case
law­ of­ the­ European­ Courts­ is­ first­ cited­ by­ the­ constitutional
courts­and­subsequently­referred­to­by­civil-law­and­criminal-­law
courts­ and­ administrative­ tribunals­ (in­ the­ following:­ ordinary
courts­ of­ law)­ of­ the­ same­ state­ in­ their­ jurisprudence.
Constitutional­ jurisprudence­ serves­ as­ a­ means­ of­ transmitting
the­decisions­handed­down­by­the­European­Courts­to­the­courts
of­ law­ in­ the­ country.­ Ordinary­ courts­ of­ law­ are­ under­ a­ legal
obligation­ to­ follow­ the­ jurisprudence­of­ the­constitutional­court
and,­more­importantly­because­of­the­wider­repercussions,­tend
to­adopt­ the­ lines­of­ jurisprudence­of­ the­constitutional­court­ in
their­own­jurisprudence.

In­ this­ context,­ constitutional­ court­ jurisprudence­ has­ the
effect­ of­ spreading­awareness­of­ the­ case­ law­of­ the­European
Courts­among­legal­experts­and­in­the­public­at­large,­a­function
not­to­be­underestimated.

It­is­frequently­assumed­that­all­courts­of­the­states­concerned

60 61

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ­·­2(64)`14 XVI­Êîíãðåññ­Êîíôåðåíöèè­åâðîïåéñêèõ­êîíñòèòóöèîííûõ­ñóäîâ­



identify­divergences­ that­are­due­ to­different­ starting­points­and
differences­ in­ the­division­of­ tasks­between­constitutional­courts
and­European­Courts.­These­are­understood­to­account­for­differ-
ent­results­reached­by­constitutional­courts­and­European­Courts
in­their­weighing­up­of­interests­and­circumstances.­As­pointed­out
in­these­reports,­constitutional­courts­have­different­interests­and
values­ to­ consider­ than­ European­ Courts,­ which­ may­ result­ in
divergences­in­jurisprudence.­Such­divergences­are­not­due­to­dif-
ferent­interpretations­of­the­law,­but­to­differences­in­approach­in
certain­constellations.­They­are­attributed­to­the­fact­that­constitu-
tional­courts­have­to­respect­the­national­constitution­and­protect
national­interests,­which­may­lead­to­differences­in­assessment­in
certain­ constellations.­ The­ absence­ of­ a­ national­ perspective­ of
the­ECtHR­may­result­in­visible­divergences.

Therefore,­ divergences­ primarily­ occur­ in­ cases­ in­ which
European­ case­ law­ cannot­ be­ taken­ into­ consideration­ for­ rea-
sons­ of­ constitutional­ law.­ The­ constitutional­ courts­ of­ EU
Member­ States­ report­ individual­ instances­ of­ divergence­ in
jurisprudence,­especially­with­regard­to­the­primacy­of­Union­law
over­ the­ national­ constitution.­ The­ CJEU­ holds­ that­ Union­ law
supersedes­ the­ constitutions­ of­ the­ Member­ States,­ while­ the
constitutional­courts­accept­ the­primacy­of­Union­ law­over­ordi-
nary,­national­ law,­but­not­over­the­constitution.­Unlike­the­GEU,
these­constitutional­courts­do­not­accept­the­comprehensive­pri-
macy­of­Union­law­over­national­constitutional­law.

g) Limits to reception
Limits­ to­ the­ reception­ of­ European­ jurisprudence­ are

reached­when­decisions­by­European­Courts­cannot­be­followed
for­reasons­of­constitutional­law­and­when,­for­instance,­interpre-
tation­in­accordance­with­international­law­is­no­longer­justifiable
on­ the­basis­of­ the­ recognized­methods­of­ interpretation­of­ the
constitution.

Such­limits­also­become­visible­when­in­certain­constellations
constitutional­ courts,­possibly­on­ the­basis­of­ considerations­of
constitutional­ law,­ arrive­ at­ the­ same­ or­ similar­ results­ as
European­courts­applying­Union­law­or­international­law.

When­constitutional­courts­meet­the­limits­of­their­readiness
to­ follow­ European­ jurisprudence,­ they­ tend­ to­ refer­ to­ insur-

At­the­same­time,­the­preliminary­ruling­procedure­strength-
ens­ the­ influence­of­ the­case­ law­of­ the­CJEU.­By­ requesting­a
preliminary­ ruling­ from­ the­CJEU­pursuant­ to­ Article­ 267­ TFEU,
constitutional­courts­have­the­possibility­of­submitting­the­results
of­their­ interpretation,­based­on­a­constitutional­order­that­gives
due­consideration­to­European­law,­to­the­GEU.­Questions­put­to
the­GEU,­outlining­the­court's­own­positions­and­proposed­solu-
tions,­are­a­way­of­engaging­in­a­dialogue­with­GEU­case­law.­This
applies,­ in­ particular,­ to­ novel­ issues,­ such­ as­ competition­ and
conflicts­between­the­individual­fundamental­rights­strata,­where
the­preliminary­ruling­procedure­helps­to­coordinate­national­and
European­approaches.­Recent­examples­include­the­request­for­a
preliminary­ ruling­ submitted­ by­ the­ German­ Federal
Constitutional­Court­ in­the­ECB­case­and­the­preliminary­rulings
requested­ by­ the­ Irish­ Supreme­ Court­ and­ the­ Austrian
Constitutional­Court­on­the­Data­Retention­Directive.

f) Divergences in jurisprudence
Despite­mutual­ influences­ and­ adaptations,­ divergences­ in

jurisprudence­ of­ a­ short-term,­ medium-term­ or­ -­ in­ individual
cases­-­even­long-term­nature­are­bound­to­occur,­which,­under
certain­circumstances,­ is­considered­to­be­not­only­acceptable,
but­desirable.­It­is­incumbent­on­the­constitutional­courts­to­arrive
at­ adequate­ solutions­ in­ cases­ of­ conflict.­ A­ process­ of­mutual
acknowledgement­ and­ adaptation­ between­ national­ and
European­Courts­may­provide­valuable­ input­ in­ this­context.­For
an­ evaluation­ of­ mutual­ reception­ and­ mutual­ relationships
between­constitutional­courts­and­European­Courts,­ it­ is­neces-
sary­ to­ examine­constitutional­ court­ decisions,­ especially­ those
that­diverge­from­European­jurisprudence­in­their­reasoning­or­in
the­ results­ achieved,­ as­ well­ as­ those­ that­ converge­ with
European­ jurisprudence,­ but­ nevertheless­ reflect­ a­ critical­ dis-
tance.

In­the­majority­of­cases,­divergences­are­resolved­after­some
time­and­tend­to­result­in­a­higher­level­of­protection,­promoted­by
the­favourability­principle­of­Article­53­of­the­ECHR­and­Article­53
of­the­Fundamental­Rights­Charter.

Divergences­occasionally­occur­with­regard­to­general­defini-
tions­or­the­scope­of­individual­guarantees.­Some­national­reports
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parison­with­ the­solutions­ found­by­other­national­constitutional
courts­in­the­European­legal­area­could­result­in­increased­accep-
tance­of­constitutional­court­decisions.

Numerous­ courts­ confirm­ their­ reference­ to­ decisions­ ren-
dered­by­foreign­constitutional­courts.­According­to­the­report­of
the­German­Federal­Constitutional­Court,­ references­ to­ interna-
tional­judgments,­not­only­through­direct­citation­but­also­through
the­ incorporation­of­ international­ concepts­ into­ the­ court's­ own
reasoning,­are­an­expression­of­judicial­independence.

In­many­cases,­the­influence­of­the­jurisprudence­of­foreign
constitutional­courts­can­be­derived­from­the­number­of­citations
of­foreign­judgments.­However,­foreign­constitutional­case­law­is
referred­to­even­more­often­in­the­preparation­of­court­decisions.
Thus,­the­frequency­of­mutual­references­is­on­the­increase,­even
though­this­is­not­visible­in­the­wording­of­the­decisions.­Referring
to­foreign­decisions­may­even­be­regarded­as­superfluous,­if­they
date­ from­ the­period­ immediately­prior­ to­ the­court's­own­deci-
sion.

A­ reference­ to­or­ the­mere­consultation­of­ foreign­ jurispru-
dence­in­the­court's­own­decision-making­process­serves­to­illus-
trate­ different­ problem-solving­ strategies­ and,­ thus,­ facilitates
decision-making.

Moreover,­ dissenting­ opinions­ on­ constitutional­ court­ deci-
sions­ frequently­ contain­ a­ reference­ to­ foreign­ constitutional
jurisprudence.­ Some­ constitutional­ courts­ consider­ decisions
rendered­by­other­constitutional­courts­in­Europe­from­a­compar-
ative­point­of­view.­Based­on­such­descriptions,­usually­not­more
than­ a­ rough­ outline­ of­ the­ overall­ situation,­ they­ derive­ a
"European­ standard"­ of­ converging­ jurisprudence­ in­ support­ of
their­own­arguments.­Foreign­constitutional­case­law­is­not­used
as­ an­ argument­ in­ its­ own­ right­ or­ as­ a­ relevant­ source­ for­ the
court's­decision,­but­to­reaffirm­results­achieved­on­the­basis­of­a
different­set­of­arguments.­As­a­prerequisite­for­any­reference­to
foreign­ case­ law,­ the­ substance­ and­ the­ methodological
approach­must­be­comparable.

Individual­national­reports­refer­to­the­main­areas­of­co-oper-
ation­and­to­conditions­facilitating­exchanges­between­constitu-
tional­courts.­A­common­language­is­not­necessarily­an­essential
prerequisite.­As­a­matter­of­fact,­language­does­not­matter­at­all­if

mountable­ fundamental­ principles­ of­ the­ constitution,­ to­ the
supremacy­of­the­constitution­or­to­their­own­authority­to­exercise
so-­called­"reserved­powers".

Examples­ of­ reserved­ powers,­ which­ some­ constitutional
courts­reserve­for­themselves,­while­acknowledging­the­ultimate
authority­of­ the­CJEU­ to­ rule­on­questions­of­ interpretation­and
application­of­Union­law,­are­a­constituent­feature­of­the­European
network­of­cooperating­constitutional­courts.­In­recent­years,­the
influence­ of­ ultra-vires­ reservations,­ reservations­ based­ on
national­identity­and­a­differentiated­judicial­review­of­the­respect
of­ fundamental­ rights­ on­ the­ relationship­ between­ European
Courts­and­constitutional­courts­has­been­an­issue­in­the­debate
on­competence­limits.

2.­­­Interactions­between­constitutional­courts

Interactions­ in­ the­ jurisprudence­ of­ individual­ constitutional
courts­are­more­difficult­to­identify­and­less­extensive.­Moreover,
a­ number­ of­ special,­ regional­ factors­ come­ into­ play.­ Whereas
constitutional­ court­ decisions­ did­ not­ have­ a­ significant­mutual
influence­until­the­1980s,­their­mutual­impact­has­become­notice-
ably­stronger­since­the­early­1990s.­Before­entering­into­an­analy-
sis­ of­ case­ law,­ influences­ at­ the­ level­ of­ constitution­ building
should­ be­mentioned­ here,­ especially­ in­ the­ implementation­ of
different­ models­ of­ constitutional­ jurisdiction.­ The­ decision­ to
adopt­ a­ certain­ model­ of­ constitutional­ jurisdiction­ favours­ the
process­of­reception­at­the­inter-governmental­level.

The­ direct­ mutual­ impact­ of­ constitutional­ court­ decisions
was­limited­in­the­past,­but­a­trend­towards­greater­permeability
has­appeared.­In­recent­years,­the­elimination­of­language­barri-
ers,­the­institutionalized­exchange­of­landmark­decisions­and­reg-
ular­ bilateral­meetings­ between­ constitutional­ courts­ have­ con-
siderably­heightened­mutual­awareness­of­the­emergence­of­dif-
ferent­solutions­to­common­problems.­In­matters­relating­to­guar-
antees­of­fundamental­rights­within­the­framework­of­criminal­pro-
ceedings,­ constitutional­ courts­ in­ their­ decisions­ frequently
engage­in­comparisons­of­different­legal­systems.­References­to
decisions­rendered­by­other­national­constitutional­courts­in­indi-
vidual­cases­enable­ the­courts­ to­develop­a­common­European
standard­and­to­apply­ it­ to­back­up­their­own­decisions.­A­com-
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nication­of­national­court­decisions­via­Internet­databases,­which
simplifies­access­to­other­national­constitutional­courts.­Specific
mutual­ influences­ can­ hardly­ ever­ be­ detected­ in­ a­ particular
decision,­but­international­contacts­promote­a­continuous­mutual
exchange.

Most­of­ the­national­ reports­mention­different­ forms­of­ co-
operation­ between­ constitutional­ courts.­ International­ confer-
ences,­bilateral­ talks­as­well­ as­ conferences­on­a­ smaller­ scale
and­meetings­of­two­or­more­foreign­courts­are­mentioned­most
frequently.­ Other­ forms­ of­ co-operation­ include­ bilateral
exchanges,­ traineeships­ and­ visits­ by­ scientific­ staff­ to­ foreign
constitutional­courts­or­to­one­of­the­two­European­Courts,­infor-
mal­exchanges­of­information­and­experience­(including­at­scien-
tific­conferences),­membership­in­the­Venice­Commission,­mem-
bership­in­associations­of­constitutional­courts,­joint­publications,
comparative­analyses­and­expert­opinions,­visits­on­official­occa-
sions,­and­translations­of­decisions­available­for­online­access.

3.­­­Interactions­between­European­Courts

a)   Current situation
Interactions­between­the­jurisprudence­of­the­ECtHR­and­that

of­the­CJEU­only­have­a­marginal­and­indirect­impact­on­constitu-
tional­courts.­For­those­Member­States­of­the­Council­of­Europe
and­the­ECHR­that­are­not­members­of­the­European­Union,­the
issue­of­supremacy­of­CJEU­jurisprudence­does­not­arise­or,­if­so,
presents­ itself­ from­ an­ entirely­ different­ perspective.­ For­ these
states,­the­relevant­question­concerns­the­legitimacy­of­referring
to­Union­law­in­the­interpretation­of­the­ECHR.

However,­in­view­of­the­fact­that­the­two­European­Courts­are
represented­at­this­conference­of­constitutional­courts,­it­seems
appropriate­ to­ discuss­ the­ interactions­ between­ the­ two­ courts
and­their­impact­on­the­jurisprudence­of­the­constitutional­courts.

b) Current and increasing interactions between the ECtHR
and the CJEU

Against­ the­ background­ of­ the­ evolution­ of­ the­ legal­ basis
constituted­by­the­treaties,­especially­in­the­field­of­fundamental
and­human­rights,­ the­Fundamental­Rights­Charter­and­ its­ legal
association­with­ the­Lisbon­Treaty­generates­strong­momentum

there­ is­no­other­country­with­ the­same­official­ language.­Many
constitutional­ courts­ do­ not­ regard­ a­ common­ language­ as­ an
essential­criterion.­Numerous­national­reports­refer­to­the­linguis-
tic­area­as­one­of­several­criteria­in­their­choice­of­foreign­jurispru-
dence­ to­be­ taken­ into­ account.­ In­ some­ instances,­ a­ common
language­is­referred­to­as­a­criterion­secondary­in­importance­to
shared­legal­traditions­-­two­criteria­which­frequently­overlap.

The­ comparability­ of­ constitutional­ systems,­ the­ circum-
stances­of­the­case­and­the­issues­of­law­raised­are­much­more
important­than­linguistic­proximity.­These­are­the­parameters­on
the­basis­of­which­courts­decide­which­ foreign­ jurisprudence­ to
refer­to.

Many­ national­ reports­ mention­ the­ German­ Federal
Constitutional­Court­as­the­most­frequently­cited­foreign­constitu-
tional­court,­regardless­of­regional­or­linguistic­factors,­especially
in­cases­relating­to­fundamental­rights.

Apart­from­this­concentration­on­fundamental­rights­issues,­it
is­hardly­possible­to­identify­specific­areas­of­law­in­which­consti-
tutional­ courts­ tend­ to­ refer­ to­ the­ jurisprudence­ of­ other
European­constitutional­courts.­Constitutional­courts­ from­other
continents­are­only­cited­in­exceptional­cases;­if­at­all,­references
are­made­to­decisions­by­the­US­Supreme­Court.

Beyond­direct­forms­of­co-operation­between­constitutional
courts,­indirect­mutual­influences­can­be­observed.­To­a­consid-
erable­extent,­ the­decisions­of­ constitutional­ courts­ also­ inform
court­judgments­at­European­level.­National­solutions­in­the­field
of­public­law­doctrine,­particularly­as­regards­fundamental­rights,
may­ have­ a­model­ character­ for­ European­ solutions.­Whenever
national­solutions­are­acknowledged­in­European­case­law,­which
then­in­turn­has­an­impact­on­decisions­taken­by­national­courts­in
other­states,­this­can­be­taken­as­an­interaction­between­consti-
tutional­ courts,­ with­ European­ Courts­ acting­ as­ intermediaries
and­catalysts.­Thus,­co-operation­between­constitutional­courts
is­mediated­by­the­case­law­of­the­European­Courts.

Co-operation­between­constitutional­courts­ is­not­ limited­to
the­mutual­ reception­of­ the­decisions­ rendered.­Other­ forms­of
co-operation­ need­ to­ be­ taken­ into­ consideration­ as­ well.
Multilateral­ and­ bilateral­ conferences­ promote­ an­ exchange­ of
information­and­experience,­as­does­the­translation­and­commu-
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Forthcoming­changes­in­the­treaties­are­expected­to­have­an
impact­on­the­relationship­between­constitutional­courts­and­the
European­Courts.­It­is­generally­held­that­references­by­the­ECtHR
to­ the­CJEU­do­not­have­an­ impact­on­ the­ jurisprudence­of­ the
constitutional­court,­unless­the­constellation­of­the­case­is­com-
parable­to­that­before­the­national­constitutional­court.

d) Examples of effects on the constitutional courts
Several­courts­refer­to­the­Bosphorus­decision­of­the­ECtHR

to­determine­the­scope­of­review­of­Union­law­by­the­constitution-
al­court.­Citing­the­decision­of­the­ECtHR,­the­Polish­constitution-
al­ court­ refutably­ assumes­ the­ equivalence­ of­ the­ fundamental
rights­standards­of­ the­European­Union­and­the­Polish­constitu-
tion,­while­reserving­the­right­to­an­"ultra­vires"­decision.­The­con-
stitutional­ court­ of­ the­Czech­Republic­ refers­ to­ the­Bosphorus
decisions­ to­ describe­ and­ reaffirm­ the­ currently­ admissible
assumption­of­equivalence­of­protection­of­fundamental­rights­at
EU­ level­ and­ the­ fundamental­ rights­ standard­ of­ the­ Czech
Constitutional­Court.

Examples­of­references­to­CJEU­case­law­or­rights­enshrined
in­ the­ Fundamental­ Rights­ Charter­ in­ the­ interpretation­ of­ the
ECHR­ influencing­ proceedings­ before­ constitutional­ courts­ can
be­found,­above­all,­in­the­area­of­judicial­guarantees.

e) EU accession to the ECHR and constitutional jurisdiction
Several­national­reports­mention­the­envisaged­accession

of­the­European­Union­to­the­European­Convention­on­Human
Rights­ as­ an­ essential­ development­ contributing­ towards
strengthening­interactions­at­all­levels­of­jurisprudence.­Some
national­reports­take­it­for­granted­that­constitutional­jurispru-
dence­ will­ influence­ the­ relationship­ between­ the­ CJEU­ and
the­ECtHR­after­ the­accession­of­ the­European­Union­ to­ the
ECHR.

A­ crucial­ question­ concerns­ the­ impact­ of­ the­ procedural
design­of­ the­ judicial­ review­mechanism­at­European­ level­after
the­EU's­accession­to­the­ECHR.­In­particular,­it­will­be­interesting
to­ observe­ the­ consequences­ for­ constitutional­ courts­ when
CJEU­decisions­are­subject­to­review­by­the­Strasbourg­court.

Questions­arise­with­regard­to­the­national­effect­of­the­"co-

69

for­interactions­between­the­ECtHR­and­the­CJEU.­The­CJEU­and
the­ECtHR­cite­each­other­on­a­regular­basis.­The­ECtHR­refers­to
the­Fundamental­Rights­Charter­in­its­evolutionary­interpretation
of­the­rights­secured­by­the­Human­Rights­Convention,­while­the
CJEU­invokes­the­case­law­of­the­ECtHR­for­determining­the­sub-
stance­of­general­principles­of­law­as­well­as,­in­the­recent­past,
for­its­interpretation­of­fundamental­rights­secured­by­the­Charter.
The­recent­jurisprudence­of­the­European­Court­of­Human­Rights
and­the­Court­of­Justice­of­the­European­Union­shows­that­early
signs­of­mutual­reception­are­continuously­gaining­in­strength.

At­ the­ same­ time,­ it­ has­ been­ observed­ that­ constitutional
courts­ have­ an­ impact­ on­ the­ CJEU­ via­ the­ decisions­ handed
down­by­the­ECtHR.­The­ECtHR­frequently­uses­the­instrument­of
"consensus interprétative"­in­its­interpretation­of­the­Convention

and­ refers­ to­ the­ jurisprudence­ of­ the­ national­ constitutional
courts.­ Thus,­ ECtHR­ jurisprudence­ is­ being­ influenced­ by­ the
jurisprudence­ of­ the­ constitutional­ courts.­ When­ the­ CJEU,­ in
turn,­ refers­ to­ECtHR­case­ law,­ there­ is­a­significant­element­of
influence­from­national­constitutional­courts­on­the­jurisprudence
of­the­CJEU.­The­further­development­of­the­treaties­as­the­legal
basis­for­both­the­ECHR­and­the­European­Union­is­expected­to
reinforce­this­trend.

c) Status quo: no impact on constitutional courts
Almost­ all­ national­ reports­ converge­ in­ stating­ that­ a­ direct

impact­of­the­interaction­between­the­European­Courts­is­practi-
cally­non-existent.­The­majority­of­courts­have­not­identified­any
impact­ of­ constitutional­ court­ jurisprudence­ on­ the­ interactions
between­the­European­Courts­to­date,­nor­do­they­see­any­possi-
bility­of­such­influence.­Numerous­courts­state­that­divergences
in­jurisprudence­between­the­European­Courts­may­in­future­have
an­influence­on­constitutional­courts.

Some­ constitutional­ courts­ hold­ the­ opinion­ that­ CJEU
jurisprudence­ influences­ the­ jurisprudence­of­ national­ constitu-
tional­courts,­regardless­of­whether­CJEU­decisions­are­cited­by
the­ ECtHR­ or­ not;­ they­ do­ not­ consider­ acknowledgement­ of
CJEU­judgments­by­the­ECtHR­as­a­necessary­prerequisite,­as­the
constitutional­court­independently­considers­the­jurisprudence­of
the­CJEU­in­its­own­decisions.
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267­TFEU­does­not­exclude­an­interlocutory­procedure­to­review
the­constitutionality­of­laws,­provided­the­other­courts­in­the­pro-
ceedings­are­free­to­request­a­preliminary­ruling­on­any­question
deemed­to­be­necessary­at­any­point­in­time­(even­after­conclu-
sion­of­the­interlocutory­procedure),­to­take­any­measure­neces-
sary­ for­ the­ provisional­ guarantee­ of­ rights,­ and­ to­ refrain­ from
applying­ a­ measure­ considered­ to­ be­ in­ violation­ of­ Union­ law
after­ conclusion­ of­ the­ interlocutory­ procedure.­ The­ Court­ of
Justice­of­the­European­Union­must­not­be­deprived­of­the­possi-
bility­of­reviewing­secondary­law­against­the­standard­of­primary
law­ and­ the­ Fundamental­ Rights­Charter,­which­ is­ equivalent­ in
rank­to­the­treaties.

As­ pointed­ out­ in­ some­ of­ the­ national­ reports,­ individual
courts­regard­the­dialogue­between­the­CJEU­and­the­ECtHR­as­a
possibility­of­obtaining­greater­legal­certainty­through­harmonized
solutions.­ In­ their­ opinion,­ frequent­ contacts­ between­ courts
result­ in­mutual­ influences,­which­ in­ turn­will­bring­about­a­con-
vergence­ in­the­protection­of­fundamental­rights­ in­Europe;­ulti-
mately,­ they­ expect­ a­ harmonization­ of­ jurisprudence­ in­ core
issues­of­fundamental­rights.­The­fact­that­former­national­judges
hold­positions­at­the­European­Courts­can­be­taken­as­an­indirect
influence­of­national­constitutional­courts­at­ the­European­ level,
which­results­in­national­positions­being­reflected­in­the­jurispru-
dence­of­the­European­Courts.­Hence,­as­a­direct­consequence
of­constitutional­courts­following­the­jurisprudence­of­the­ECtHR,
the­CJEU­might­be­inclined­to­follow­the­line­of­argumentation­of
the­ECtHR.
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respondent­ mechanism".­ Moreover,­ it­ is­ still­ unclear­ how­ prior
assessment­by­the­Court­of­Justice­of­the­European

Union­pursuant­ to­Article­3­ (6)­of­ the­draft­accession­ treaty
can­be­made­in­conformity­with­Union­law.

f) Divergences and convergences
Another­ point­ to­ be­ examined­ within­ the­ framework­ of­ the

Congress­ theme­ concerns­ the­ effects­ of­ divergences­ between
decisions­rendered­by­the­European­Courts­on­the­jurisprudence
of­ the­ constitutional­ courts.­ Numerous­ courts­ do­ not­ see­ any
influence­of­divergences­between­the­jurisprudence­of­the­CJEU
and­ that­ of­ the­ ECtHR,­ given­ the­ fact­ that­ the­ EU­ has­ not­ yet
acceded­to­the­ECHR.­Others­assume­that­ impacts­on­constitu-
tional­courts,­if­any,­will­be­extremely­limited.

g) Preliminary ruling procedure
The­strongest­normative­element­conducive­to­co-operation

is­ Article­ 267­ TFEU,­ which­ -­ under­ certain­ prerequisites­ -
demands­that­national­courts­accept­a­division­of­labour­with­the
CJEU.­ The­ preliminary­ ruling­ procedure­ offers­ a­ possibility­ for
constitutional­courts­to­cooperate­with­the­CJEU­in­a­spirit­of­dia-
logue.­Requesting­a­preliminary­ruling­from­the­CJEU­is­in­no­way
contradictory­to­the­role­of­constitutional­courts.

Regardless­of­the­above,­all­other­courts­of­a­state­have­the
right­to­put­questions­concerning­the­interpretation­of­the­treaties
and­the­validity­and­interpretation­of­actions­by­the­bodies,­insti-
tutions­or­other­units­of­ the­Union­ to­ the­Court­of­Justice­of­ the
European­ Union­ and­ request­ a­ preliminary­ ruling­ pursuant­ to
Article­267­TFEU,­if­the­court­considers­such­ruling­necessary­for
its­own­judgment.­This­is­not­in­conflict­with­the­division­of­com-
petences­ between­ administrative­ jurisdiction­ and­ constitutional
jurisdiction­in­the­review­of­the­legality­of­administrative­and­court
decisions,­nor­with­the­concentration­of­the­power­to­review­legal
standards­in­the­hands­of­the­constitutional­court.

The­review­of­legal­standards­by­the­constitutional­court­and
requests­for­preliminary­rulings­of­the­CJEU­can­co-exist.­As­the
CJEU­stated­in­connection­with­the­constitutional­review­of­a­law
transposing­a­Directive­ in­the­French­Republic­within­the­frame-
work­ of­ a­ "question­ pr?liminaire­ de­ constitutionanalit?",­ Article
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ñÿò­ áîëü­øîé­ âêëàä­ â­ ðàñï­ðî­ñò­ðà­íå­íèå­ åâ­ðî­ïåéñ­êîé­ ïðà­âî­-
âîé­êóëü­òó­ðû­â­íà­öè­î­íàëü­íûõ­ïðà­âî­âûõ­ñèñ­òå­ìàõ.­Íî­ðå­øå­-
íèÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­òàê­æå­ÿâ­ëÿ­þò­ñÿ­îñ­íî­âà­íè­åì­äëÿ
ðå­øå­íèé­åâ­ðî­ïåéñ­êèõ­ñó­äîâ,­òàê­êàê­ñîâ­ìåñ­òè­ìû­ñ­åâ­ðî­ïåéñ­-
êèì­ïðà­âîì­è­ñïî­ñî­á­ñòâó­þò­ïðè­ìå­íå­íèþ­ïà­ðàë­ëåëü­íûõ­ïðà­-
âî­âûõ­ãà­ðàí­òèé,­â­÷àñò­íîñ­òè,­â­îá­ëàñ­òè­îñ­íîâ­íûõ­ïðàâ.­Ïðè­-
âå­äåí­íûé­ â­ îá­ñóæ­äå­íèè­ ïðè­ìåð­ èç­áè­ðà­òåëü­íî­ãî­ ïðà­âà­ äëÿ
çàê­ëþ­÷åí­íûõ­ïî­êà­çû­âà­åò,­íàñ­êîëü­êî­âà­æåí­äè­à­ëîã­íå­òîëü­êî
ñ­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè,­íî­è­ñ­ïàð­ëà­ìåí­òà­ìè.

-­Êîíñ­òè­òó­öè­îí­íûå­ñó­äû­èìå­þò­ôóíê­öèþ­óçà­êî­íè­âà­íèÿ.
Ïðè­íè­ìàÿ­ è­ óò­âåð­äè­òåëü­íî­ öè­òè­ðóÿ­ ðå­øå­íèÿ­ åâ­ðî­ïåéñ­êèõ
ñó­äîâ,­îíè­ïðè­äà­þò­èì­äî­ïîë­íè­òåëü­íóþ­ëå­ãè­òèì­íîñòü.­Òàì,
ãäå­ êîíñ­òè­òó­öèè­ ñî­äåð­æàò­ ïî­ëî­æå­íèÿ­ åâ­ðî­ïåéñ­êî­ãî­ ïðî­èñ­-
õîæ­äå­íèÿ,­îíè­êîíê­ðå­òè­çè­ðó­þò­êîíñ­òè­òó­öè­îí­íûå­îáÿ­çà­òåëü­-
ñòâà­ïðè­ïî­ìî­ùè­åâ­ðî­ïåéñ­êèõ­ïðåä­ïè­ñà­íèé.

-­ Êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ñìî­ãóò­ çà­ïîë­íèòü­ ñó­ùå­ñò­âó­þ­-
ùèå­ïðî­áå­ëû­â­îá­ëàñ­òè­ïðà­âî­âîé­çà­ùè­òû­(ñóäüÿ­Áåð­ãåð).­Çà
ïðå­äå­ëà­ìè­êîíò­ðî­ëÿ­Åâ­ðî­ïåéñ­êî­ãî­ñó­äà­ïî­ïðà­âàì­÷å­ëî­âå­êà
(ÅÑÏ×)­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ äîëæ­íû­ îáåñ­ïå­÷è­âàòü­ ñâî­å-
â­ðå­ìåí­íîå­è­ýô­ôåê­òèâ­íîå­ñîá­ëþ­äå­íèå­ïðà­âî­âûõ­ïî­çè­öèé­íà
íà­öè­î­íàëü­íîì­ óðîâ­íå.­ Âíå­þðèñ­äèê­öèè­ Ñó­äà­ Åâ­ðî­ïåéñ­êî­ãî
ñî­þ­çà,­â­÷àñò­íîñ­òè­â­ñâÿ­çè­ñ­ðàç­âè­òè­åì­åâ­ðî­ïåéñ­êî­ãî­ïðà­âà,
èõ­äî­ïîë­íè­òåëü­íîé­çà­äà­÷åé­ÿâ­ëÿ­åò­ñÿ­íîð­ìî­êî­íò­ðîëü.

Òà­êèì­ îá­ðà­çîì,­ ìû­ îá­ðà­ùà­åì­ñÿ­ ê­ ôóíê­öèè­ êîíò­ðî­ëÿ
êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ íà­ ñòû­êå­ åâ­ðî­ïåéñ­êî­ãî­ è­ íà­öè­î­-
íàëü­íî­ãî­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà.­Ýòà­ôóíê­öèÿ­âû­ïîë­íÿ­åò­-
ñÿ­äâó­ìÿ­ñïî­ñî­áà­ìè.­Ñ­îä­íîé­ñòî­ðî­íû,­â­ôîð­ìå­òàê­íà­çû­âà­-
å­ìî­ãî­ êîíò­ðî­ëÿ­ èäåí­òè÷­íîñ­òè,­ ÷òî­áû­ ñîõ­ðà­íèòü­ ñî­äåð­æà­-
íèå­ êîíñ­òè­òó­öè­îí­íûõ­ íîðì,­ à­ òàê­æå­ îñ­íî­âî­ïî­ëà­ãà­þ­ùèå
öåí­íîñ­òè­è­ïðèí­öè­ïû­êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âà­(Ìàð­òà­Êàð­-
òà­áèÿ).­Êîíò­ðîëü­ñîá­ëþ­äå­íèÿ­ìè­íè­ìàëü­íî­ãî­óðîâ­íÿ­çà­ùè­òû
îñ­íîâ­íûõ­ïðàâ­ïî­íè­ìà­åò­ñÿ­êàê­÷àñòü­ýòî­ãî­êîíò­ðî­ëÿ­èäåí­-
òè÷­íîñ­òè.­Ñ­äðó­ãîé­ ñòî­ðî­íû,­ â­ âè­äå­ êîíò­ðî­ëÿ­ ïðå­âû­øå­íèÿ
ïîë­íî­ìî­÷èé­(ultra­vires),­à­èìåí­íî­â­âè­äå­çà­ùè­òû­ïðè­ïðå­âû­-
øå­íèè­êîì­ïå­òåí­öèè­åâ­ðî­ïåéñ­êè­ìè­îð­ãà­íà­ìè­(Ïå­òåð­Ì.­Õó­-
áåð).­Êîíñ­òè­òó­öè­îí­íûé­êîíò­ðîëü­ìî­æåò­ïðîä­ëèòü­è­ðà­öè­î­-
íà­ëè­çè­ðî­âàòü­ïðî­öåññ­ìûø­ëå­íèÿ­îá­îá­ùå­åâ­ðî­ïåéñ­êèõ­ðå­-
øå­íè­ÿõ.
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Êðèñòîô Ãðàбåíвàðòåð

×ëåí Кîíñ òè òу цè îí íî гî Су äà 
Аâñòðèéñ êîé Ðåñ пуá ëè êè

1.­"Îáú­å­äè­íå­íèå­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ"­êàê­

êîí­öåï­òó­àëü­íûé­èñ­õîä­íûé­ïóíêò

Çà­ïîñ­ëåä­íèå­äâà­äíÿ­â­ïðî­öåñ­ñå­èí­òåí­ñèâ­íûõ­îá­ñóæ­äå­-
íèé­ìû­ ñ­ Âà­ìè­ ñìîã­ëè­ âû­ÿ­âèòü­ ñòà­òóñ-êâî­ âçà­è­ìî­äåé­ñòâèÿ
êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ â­ Åâ­ðî­ïå.­ Ðå÷ü­øëà­ îá­ àð­õè­òåê­òó­ðå
ïðà­âî­âîé­çà­ùè­òû­è­î­òðå­ó­ãîëü­íè­êàõ.­Êà­æåò­ñÿ,­÷òî­ðàç­ëè÷­íûå
ôîð­ìû­ ñîò­ðóä­íè­÷å­ñò­âà­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ìîæ­íî­ òî÷­-
íåå­âñå­ãî­îïè­ñàòü­òåð­ìè­íîì­"oáú­å­äè­íå­íèå­êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ"­ (Verfassungsgerichtsverbund),­ ­ îç­íà­÷à­þ­ùèì,­ ÷òî­ ñå­-
ãîä­íÿø­íÿÿ­ ïðàê­òè­êà­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âî­ñó­äèÿ,­ êàê­ ýòî
ïîä­÷åð­êè­âà­ëîñü­âî­âñåõ­íà­öè­î­íàëü­íûõ­äîê­ëà­äàõ,­íå­ÿâ­ëÿ­åò­ñÿ
èçî­ëè­ðî­âàí­íîé­äå­ÿ­òåëü­íîñòüþ­âåð­õîâ­íûõ­ñó­äåé­ïî­èç­ëî­æå­-
íèþ­÷åò­êî­îï­ðå­äå­ëåí­íûõ­ïðà­âî­âûõ­íîðì,­ñêî­ðåå­îíà­îñ­íî­âà­-
íà­ íà­ êîìï­ëå­êñ­íîì­ è­ èí­òåã­ðà­òèâ­íîì­ ïðî­öåñ­ñå­ èí­òå­ðï­ðå­òà­-
öèè­è­ïðà­âîï­ðè­ìå­íå­íèÿ.

2. Ðîëü­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­â­"îáú­å­äè­íå­íèè­

êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ"

Øåñòü­äå­ñÿò­ ëåò­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ è­ åâ­ðî­ïåéñ­êèå
ñó­äû­óñ­ïåø­íî­ðàç­âè­âà­ëèñü­ïà­ðàë­ëåëü­íûì­è­äè­íà­ìè÷­íûì­îá­-
ðà­çîì.­Îá­ñóæ­äå­íèÿ­âî­âñåõ­÷å­òû­ðåõ­çà­ñå­äà­íè­ÿõ­óòî÷­íè­ëè­ðî­-
ëè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­ïðåä­ïî­ëî­æåí­íûõ­â­âîï­ðîñ­íè­êàõ­ê
íà­öè­î­íàëü­íûì­äîê­ëà­äàì.­

-­Êîíñ­òè­òó­öè­îí­íûå­ñó­äû­èìå­þò­ôóíê­öèþ­ñâÿ­çè,­îñó­ùå­ñ­ò-
âëå­íèÿ­è­ïî­îù­ðå­íèÿ.­Îíè­ÿâ­ëÿ­þò­ñÿ­ñâÿ­çó­þ­ùèì­çâå­íîì­ìåæ­-
äó­ ãî­ñó­äà­ð­ñòâåí­íû­ìè­ îð­ãà­íà­ìè­ íà­ íà­öè­î­íàëü­íîì­ óðîâ­íå,­ à
èìåí­íî­ñó­äà­ìè­è­ïàð­ëà­ìåí­òà­ìè,­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè,­âíî­-
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ñó­äîâ­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè,­÷üè­îáîñ­íî­âà­íèÿ­è­ðå­çóëü­òà­òû
ïðè­íè­ìà­þò­ñÿ­äðó­ãè­ìè­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè.

Âçà­è­ìî­äåé­ñòâèå­ ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè­ íå
ñòîëü­ î÷å­âèä­íî,­ íî­ â­ ðå­çóëü­òà­òå­ èìå­åò­ âñå­ áîëü­øåå­ çíà­÷å­-
íèå.­Ìíî­ãèå­èç­âëè­ÿ­íèé­ÿâ­ëÿ­þò­ñÿ­íå­î­ôè­öè­àëü­íû­ìè,­îòê­ðû­-
òûå­ññûë­êè­íà­èíîñò­ðàí­íóþ­ñó­äåá­íóþ­ïðàê­òè­êó­ïî-ïðåæ­íå­ìó
ÿâ­ëÿ­þò­ñÿ­èñê­ëþ­÷å­íè­åì.­Íî­ïðè­ìå­ðû­â­ñå­ãîä­íÿø­íåé­äèñ­êóñ­-
ñèè­ ïî­êà­çà­ëè,­ ÷òî­ â­ íå­äàâ­íåì­ ïðîø­ëîì­ ññûë­êè­ íà­ äðó­ãèå
êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ó÷àñ­òè­ëèñü.­ Â­ êà­÷å­ñò­âå­ êðè­òå­ðè­åâ
ïðè­íÿ­òèÿ­ ÷ó­æèõ­ (èíîñò­ðàí­íûõ)­ îáîñ­íî­âà­íèé­ áû­ëè­ ïðè­âå­äå­-
íû:­ óáå­äè­òåëü­íîñòü­ àð­ãó­ìåí­òîâ,­ ïðåñ­òèæ­ è­ ìåæ­äó­íà­ðîä­íîå
âëè­ÿ­íèå­äðó­ãèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­(Ñòà­íèñ­ëàâ­Áèð­íàò).
Ìåñ­òà­ìè­äåéñòâè­ÿ­ìè­âçà­èì­íî­ãî­ïðè­å­ìà­ÿâ­ëÿ­þò­ñÿ­îñ­íîâ­íûå
ïðà­âà­è­ïðà­âà­÷å­ëî­âå­êà­(â­÷àñò­íîñ­òè­ÅÊÏ×),­à­òàê­æå­â­ãî­ñó­äà­ð-
ñòâàõ-÷ëå­íàõ­ÅÑ­ïðà­âî­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­è­ "åâ­ðî­ïåéñ­êîå
êîíñ­òè­òó­öè­îí­íîå­ïðà­âî"­ãî­ñó­äàðñòâ-÷ëå­íîâ.­

Âûñ­òóï­ëå­íèÿ­íà­òðåòü­åì­çà­ñå­äà­íèè­ñå­ãîä­íÿ­óò­ðîì­îòîá­-
ðà­çè­ëè­ ãî­ðè­çîí­òàëü­íîå­ ñîò­ðóä­íè­÷å­ñò­âî­ ìåæ­äó­ êîíñ­òè­òó­öè­-
îí­íû­ìè­ñó­äà­ìè.­Ñðàâ­íè­òåëü­íîå­ïðà­âî­âå­äå­íèå­áû­ëî­îï­ðå­äå­-
ëå­íî­êàê­ñó­ùå­ñò­âó­þ­ùàÿ­ðå­àëü­íîñòü,­êî­òî­ðàÿ­âñå­áî­ëåå­èìå­-
åò­ìåñ­òî,­äà­æå­íåñ­ìîò­ðÿ­íà­òî,­÷òî­îòê­ðû­òûì­îñ­òàë­ñÿ­âîï­ðîñ,
ÿâ­ëÿ­åò­ñÿ­ ëè­ îíî­ îáÿ­çà­òåëü­íûì­ â­ êà­÷å­ñò­âå­ "ïÿ­òî­ãî­ ìå­òî­äà
òîë­êî­âà­íèÿ"­ èëè­ ïðîñ­òî­ ñó­ùå­ñò­âó­åò­ â­ ðàì­êàõ­ åâ­ðî­ïåéñ­êîé
ñó­äåá­íîé­êóëü­òó­ðû.­Âî­âñÿ­êîì­ñëó­÷àå,­áû­ëî­îò­ìå­÷å­íî­êà­÷å­ñò­-
âåí­íîå­ ðàç­ëè­÷èå­ ìåæ­äó­ âåð­òè­êàëü­íûì­ è­ ãî­ðè­çîí­òàëü­íûì
ñîò­ðóä­íè­÷å­ñò­âîì,­õî­òÿ­è­áû­ëà­ïîä­÷å­ðê­íó­òà­ñâÿçü­ìåæ­äó­íè­ìè
ñ­îá­ðà­çîì­äâóõ­ñòî­ðîí­îä­íîé­è­òîé­æå­ìå­äà­ëè.­

Ñðàâ­íè­òåëü­íîå­ ïðà­âî­âå­äå­íèå­ ìî­æåò­ âàðü­è­ðî­âàòü­ñÿ­ îò
êîíê­ðåò­íûõ­ññû­ëîê­äî­ñèñ­òå­ìà­òè­÷åñ­êèõ­ñðàâ­íå­íèé,­îíî­ìî­-
æåò­èìåòü­ëè­áî­ëèøü­óò­âåð­äè­òåëü­íûé­õà­ðàê­òåð,­ëè­áî­ïðåä-
ñ­òàâ­ëÿòü­ ñî­áîé­ ñà­ìîñ­òî­ÿ­òåëü­íûé­ àð­ãó­ìåíò.­ Â­ êà­÷å­ñò­âå­ îñ­-
íîâ­íûõ­ çà­äà÷­ ñðàâ­íè­òåëü­íî­ãî­ ïðà­âî­âå­äå­íèÿ­ áû­ëè­ íàç­âà­íû
óê­ðåï­ëå­íèå­àâ­òî­ðè­òå­òà­ñó­äåá­íîé­ïðàê­òè­êè­êîíñ­òè­òó­öè­îí­íûõ
ñó­äîâ­ â­ Öåíò­ðàëü­íîé­ è­ Âîñ­òî÷­íîé­ Åâ­ðî­ïå,­ à­ òàê­æå­ îá­ùèå
âîï­ðî­ñû­åâ­ðî­ïåéñ­êî­ãî­ïðà­âà.­Ñòà­ëî­î÷å­âèä­íî,­÷òî­ñó­ùå­ñò­âó­-
åò­ áîëü­øàÿ­ ïîò­ðåá­íîñòü­ îá­ìå­íà­ ÷å­ðåç­ Èí­òåð­íåò-ôî­ðó­ìû­ è
áà­çû­äàí­íûõ­ñó­äåá­íîé­ïðàê­òè­êè­äðó­ãèõ­êîíñ­òè­òó­öè­îí­íûõ­ñó­-
äîâ,­êàê­ýòî­óæå­ñó­ùå­ñò­âó­åò­â­âè­äå­áà­çû­äàí­íûõ­CODICES­Âå­-
íå­öè­à­íñ­êîé­êî­ìèñ­ñèè­è­Âå­íå­öè­à­íñ­êî­ãî­ôî­ðó­ìà.­Èõ­ñëå­äó­åò
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3.­Êîíñ­òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå­â­îòê­ðû­òîé­

ãî­ñó­äà­ð­ñòâåí­íîñ­òè

Âû­ïîë­íå­íèå­ðàç­ëè÷­íûõ­ôóíê­öèé­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­-
äà­ìè­ â­ åâ­ðî­ïåéñ­êîì­ "îáú­å­äè­íå­íèè­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­-
äîâ"­ïðî­èñ­õî­äèò­íà­îñ­íî­âå­îòê­ðû­òîñ­òè­ê­ñî­äåð­æà­íèþ­ìåæ­-
äó­íà­ðîä­íî­ãî­è­åâ­ðî­ïåéñ­êî­ãî­ïðàâ.­Êîíñ­òè­òó­öè­îí­íî-òå­î­ðå­-
òè­÷åñ­êîé­ áà­çî­âîé­ ïî­çè­öè­åé­ äëÿ­ ýòî­ãî­ ÿâ­ëÿ­åò­ñÿ­ îòê­ðû­òàÿ
ãî­ñó­äà­ð­ñòâåí­íîñòü,­òî­åñòü­Êîíñ­òè­òó­öèÿ,­êî­òî­ðàÿ­ÿâ­ëÿ­åò­ñÿ
â­ïðèí­öè­ïå­îòê­ðû­òîé­äëÿ­ìåæ­äó­íà­ðîä­íî­ãî­ñîò­ðóä­íè­÷å­ñò­âà
è­åâ­ðî­ïåéñ­êîé­èí­òåã­ðà­öèè.­Îñî­áåí­íî­î÷å­âèä­íîé­ñòà­íî­âèò­-
ñÿ­ýòà­îòê­ðû­òîñòü­â­îá­ëàñ­òè­ïðàâ­è­ñâî­áîä­÷å­ëî­âå­êà,­â­÷àñò­-
íîñ­òè,­â­îá­ëàñ­òè­Åâ­ðî­ïåéñ­êîé­êîí­âåí­öèè­ïî­ïðà­âàì­÷å­ëî­-
âå­êà­ (ÅÊÏ×).­ Ïî­ìè­ìî­ ïðà­âî­âûõ­ îáÿ­çà­òåëüñòâ­ â­ áîëü­øåé
ìå­ðå­ó÷è­òû­âà­åò­ñÿ­ïðå­öå­äå­íò­íàÿ­ïðàê­òè­êà­ÅÑÏ×.­Íî­îá­ñóæ­-
äå­íèÿ­ïîñ­ëåä­íèõ­äâóõ­äíåé­òàê­æå­ïîäò­âåð­äè­ëè,­÷òî­íà­öè­î­-
íàëü­íûå­äîê­ëà­äû­ñî­äåð­æàò­íà­ìå­êè­íà­íå­ñîã­ëà­ñèÿ­â­òåõ­ñëó­-
÷à­ÿõ,­â­êî­òî­ðûõ­êîíò­ðîëü­Åâ­ðî­ïåéñ­êî­ãî­ñó­äà­ïî­ïðà­âàì­÷å­-
ëî­âå­êà­íå­òà­êîé­øè­ðî­êèé,­êà­êèì­îí­áûë­â­ïðå­äû­äó­ùèå­ãî­-
äû.­ Ïî­ý­òî­ìó­ è­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû,­ è­ Åâ­ðî­ïåéñ­êèé­ ñóä
ïî­ ïðà­âàì­ ÷å­ëî­âå­êà­ äîëæ­íû­ áó­äóò­ íàé­òè­ ïðà­âèëü­íûé­ áà­-
ëàíñ­ïðè­çà­ùè­òå­è­îñó­ùå­ñ­òâëå­íèè­íà­öè­î­íàëü­íûõ­ïðå­äå­ëîâ
óñ­ìîò­ðå­íèÿ.

Êîíñ­òè­òó­öè­îí­íûå­ ñó­äû,­ êî­òî­ðûå­ âåð­øàò­ êîíñ­òè­òó­öè­îí­-
íîå­ ïðà­âî­ñó­äèå­ â­ ñèñ­òå­ìå­ îòê­ðû­òîé­ ãî­ñó­äà­ð­ñòâåí­íîñ­òè,
ïðèç­íà­þò­ âçà­è­ìî­äåé­ñòâèå­ ìåæ­äó­ åâ­ðî­ïåéñ­êè­ìè­ ñó­äà­ìè­ è
ñëó­æàò­ìíî­æè­òå­ëÿ­ìè­ðå­çóëü­òà­òîâ,­íå­âàæ­íî,­ÿâ­ëÿ­þò­ñÿ­ëè­îíè
â­ òåð­ìè­íî­ëî­ãèè­ ãå­íå­ðàëü­íî­ãî­ ïðî­êó­ðî­ðà­ Êðóç-Âèéÿ­ëî­íà
"àñèì­ìåò­ðè÷­íû­ìè"­èëè­"ñèì­ìåò­ðè÷­íû­ìè".

4.­Ïåðñ­ïåê­òè­âû­"îáú­å­äè­íå­íèÿ­êîíñ­òè­òó­öè­îí­íûõ­

ñó­äîâ"

Îïè­ñàí­íûõ­ ïðîá­ëå­ì­ äëÿ­ åâ­ðî­ïåéñ­êî­ãî­ "îáú­å­äè­íå­íèÿ
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ"­ñòà­íî­âèò­ñÿ­âñå­áîëü­øå.­Ñ­óâå­ëè­÷å­-
íè­åì­òðå­áî­âà­íèé­âîç­ðàñ­òà­åò­è­íå­îá­õî­äè­ìîñòü­ñîò­ðóä­íè­÷å­ñò­-
âà­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.­Íà­öè­î­íàëü­íûå­äîê­ëà­äû­è­îá­ñóæ­-
äå­íèÿ­ ïî­êà­çà­ëè,­ ÷òî­ ïðÿ­ìîå­ äâóñ­òî­ðîí­íåå­ ñîò­ðóä­íè­÷å­ñò­âî
äâóõ­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ èìå­åò­ âàæ­íîå­ çíà­÷å­íèå,­ íî­ íå
íà­õî­äèò­ñÿ­â­öåíò­ðå­âíè­ìà­íèÿ.­×àñ­òî­âëè­ÿ­íèå­îñó­ùå­ñ­òâëÿ­åò­-
ñÿ­ ÷å­ðåç­ ïðèç­íà­íèå­ ïðå­öå­äå­íò­íî­ãî­ ïðà­âà­ êîíñ­òè­òó­öè­îí­íûõ
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ñî­þ­çà­â­äå­ëàõ­ÅÑÏ×­ïîñ­ëå­ïðè­ñî­å­äè­íå­íèÿ­Åâ­ðî­ïåéñ­êî­ãî­ñî­-
þ­çà­ê­ÅÊÏ×­è­î­16-ì­ïðî­òî­êî­ëå­ê­ÅÊÏ×.

Ñó­ùå­ñò­âó­þ­ùèé­èíñòðó­ìåíò­ïðå­þ­äè­öè­àëü­íîé­ïðî­öå­äó­ðû
èìå­åò­áîëü­øîé­ïî­òåí­öè­àë­äëÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ãî­ñó­-
äàðñòâ-÷ëå­íîâ­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­äî­è­ïîñ­ëå­ïðè­ñî­å­äè­íå­-
íèÿ­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ê­ÅÊÏ×.­Ïðå­þ­äè­öè­àëü­íûå­çàï­ðî­ñû
ÿâ­ëÿ­þò­ñÿ­âàæ­íûì­èíñòðó­ìåí­òîì­óã­ëóá­ëå­íèÿ­ñîò­ðóä­íè­÷å­ñò­âà
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­è­åâ­ðî­ïåéñ­êèõ­ñó­äîâ.­Êîíñ­òè­òó­öè­îí­-
íûé­íîð­ìî­êî­íò­ðîëü­è­ïðå­þ­äè­öè­àëü­íàÿ­ïðî­öå­äó­ðà­ñîâ­ìåñ­òè­-
ìû.­Â­ ÷àñò­íîñ­òè,­ áëà­ãî­äà­ðÿ­ êà­÷å­ñò­âó­ ïîñ­òà­íîâ­êè­ âîï­ðî­ñà­ è
îá­ðà­áîò­êè­ðå­çóëü­òà­òîâ­ïðå­þ­äè­öè­àëü­íîé­ïðî­öå­äó­ðû­â­ êîíñ­-
òè­òó­öè­îí­íîì­ ñó­äîï­ðî­èç­âî­ä­ñòâå,­ êîíñ­òè­òó­öè­îí­íûå­ ñó­äû­ ÿâ­-
ëÿ­þò­ñÿ­àê­òèâ­íû­ìè­ó÷àñò­íè­êà­ìè­â­ïðî­öåñ­ñå­ðå­øå­íèé­þðè­äè­-
÷åñ­êèõ­âîï­ðî­ñîâ.­Îá­ñóæ­äå­íèÿ­ïî­êà­çà­ëè,­÷òî­èìåí­íî­ïðå­þ­äè­-
öè­àëü­íûå­çàï­ðî­ñû­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­èìå­þò­áî­ëåå­âû­-
ñî­êóþ­âàæ­íîñòü­ïî­ñðàâ­íå­íèþ­ñ­äðó­ãè­ìè­çàï­ðî­ñà­ìè.­Îíè­çà­-
äà­þò­Ñó­äó­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­"êîíñ­òè­òó­öè­îí­íûå­âîï­ðî­ñû"
è­ïî­âû­øà­þò­âîñï­ðè­ÿ­òèå­ðå­øå­íèé­Ñó­äà­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà.
Òàê­æå­îá­ñóæ­äà­ëàñü­ïåðñ­ïåê­òè­âà­âîç­ìîæ­íî­ãî­äå­öå­íò­ðà­ëè­çè­-
ðî­âàí­íî­ãî­ ýô­ôåê­òà­ ïðå­þ­äè­öè­àëü­íîé­ ïðî­öå­äó­ðû.­ ÅÑÏ×­ è
êîíñ­òè­òó­öè­îí­íûå­ñó­äû­óê­ðåï­ëÿ­þò­ýòîò­èíñòðó­ìåíò­òà­êèì­îá­-
ðà­çîì,­ ÷òî­ îíè­ ïðî­âå­ðÿ­þò­ óïó­ùå­íèå­ ñó­äà,­ îáÿ­çàí­íî­ãî­ ñäå­-
ëàòü­ïðå­þ­äè­öè­àëü­íûé­çàï­ðîñ,­íà­ñî­îò­âå­ò­ñòâèå­ñ­îñ­íîâ­íû­ìè
ïðà­âà­ìè,­èç­ëî­æåí­íû­ìè­â­ñòàòüå­6­ÅÊÏ×,­è­ïðà­âîì­íà­çà­êîí­-
íî­ãî­ñóäüþ.­­

Ïðè­ñî­å­äè­íå­íèå­Åâ­ðî­ïåéñ­êî­ãî­ñî­þ­çà­ê­ÅÊÏ×­ïðè­âå­äåò­ê
ìåæ­äó­íà­ðîä­íî-ïðà­âî­âî­ìó­ ïå­ðåï­ëå­òå­íèþ­ ñó­äîï­ðî­èç­âî­ä­ñòâà
ÅÑÏ×­ è­ Ñó­äà­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà.­ Êðî­ìå­ òî­ãî,­ îíî­ âíå­ñåò
ôóí­äà­ìåí­òàëü­íîå­ èç­ìå­íå­íèå­ àð­õè­òåê­òó­ðû­ "îáú­å­äè­íå­íèÿ
êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ"­è­ïðè­íó­äèò­åâ­ðî­ïåéñ­êèå­ñó­äû­ê­äîñ­-
òè­æå­íèþ­ñîã­ëà­ñî­âàí­íûõ­ðå­çóëü­òà­òîâ,­ïî­òî­ìó­÷òî­ òîëü­êî­ òàê
ãà­ðàí­òè­ðó­åò­ñÿ­îáåñ­ïå­÷å­íèå­êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè­óðîâ­-
íÿ­ çà­ùè­òû­ îñ­íîâ­íûõ­ ïðàâ,­ ñî­îò­âå­ò­ñòâó­þ­ùèõ­ åâ­ðî­ïåéñ­êèì
ñòàí­äàð­òàì.­ Òðå­ó­ãîëü­íèê­ ñó­äåá­íîé­ ïðàê­òè­êè­ ïðå­òåð­ïèò­ èç­-
ìå­íå­íèÿ;­êà­êèå­ñòî­ðî­íû­òðå­ó­ãîëü­íè­êà­è­êà­êèì­îá­ðà­çîì­áó­äóò
ñîê­ðà­ùå­íû­èëè­ðàñ­øè­ðå­íû,­ïî­êà­æåò­áó­äó­ùåå.

Ñëå­äó­åò­ îæè­äàòü,­ ÷òî­ ÷ëåí­ñòâî­ Åâ­ðî­ïåéñ­êî­ãî­ ñî­þ­çà­ â
ÅÊÏ×­ïðè­âå­äåò­ê­óê­ðåï­ëå­íèþ­îáåñ­ïå­÷å­íèÿ­çà­ùè­òû­îñ­íîâ­íûõ
ïðàâ.­Õî­òÿ­ïî­îù­ðå­íèå­áî­ëåå­âû­ñî­êî­ãî­óðîâ­íÿ­çà­ùè­òû­â­ìíî­-
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ðàñ­øè­ðÿòü­è­ñî­âåð­øå­í­ñòâî­âàòü,­à­òàê­æå­èí­ôîð­ìè­ðî­âàòü­ñó­-
äû­îá­èõ­ñó­ùå­ñò­âî­âà­íèè.

Êðî­ìå­òî­ãî,­áûë­âûä­âè­íóò­ðÿä­äàëü­íåé­øèõ­ïðåä­ëî­æå­íèé
ïî­ óê­ðåï­ëå­íèþ­ ãî­ðè­çîí­òàëü­íî­ãî­ ñîò­ðóä­íè­÷å­ñò­âà,­ êî­òî­ðûå
ìå­íÿ­þò­ñÿ­ îò­ óñè­ëå­íèÿ­ äâóñ­òî­ðîí­íèõ­ âè­çè­òîâ­ äî­ îá­ìå­íà
þðèñ­òà­ìè­(Ãè­Êà­íè­âå).

Ñëå­äó­þ­ùåå­âàæ­íîå­ðàç­âè­òèå­â­ýòîì­êîí­òå­êñ­òå­ïðåäñ­òàâ­-
ëÿ­åò­ñî­áîé­óï­ëîò­íå­íèå­íîð­ìà­òèâ­íûõ­îñ­íîâ­êàê­ñ­ìà­òå­ðè­àëü­-
íîé,­òàê­è­ñ­îð­ãà­íè­çà­öè­îí­íî-ïðî­öåñ­ñó­àëü­íîé­òî÷­êè­çðå­íèÿ.­Ñ
ìà­òå­ðè­àëü­íîé­ òî÷­êè­ çðå­íèÿ­ äëÿ­ ãî­ñó­äàðñòâ-÷ëå­íîâ­ Åâ­ðî­-
ïåéñ­êî­ãî­ñî­þ­çà­â­ïåð­âóþ­î÷å­ðåäü­ñëå­äó­åò­îò­ìå­òèòü­âñòóï­ëå­-
íèå­â­ñè­ëó­Õàð­òèè­îñ­íîâ­íûõ­ïðàâ­è­åå­ðàñ­òó­ùóþ­âàæ­íîñòü­â
ïðå­öå­äå­íò­íîé­ïðàê­òè­êå­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.­Íî­âìåñ­òå­ñ
òåì­ñåòü­ìåæ­äó­íà­ðîä­íûõ­äî­ãî­âî­ðîâ,­â­÷àñò­íîñ­òè,­â­îá­ëàñ­òè
ïðàâ­÷å­ëî­âå­êà­â­Åâ­ðî­ïå­ïîñ­òå­ïåí­íî­óï­ëîò­íÿ­åò­ñÿ.

Â­îá­ñóæ­äå­íè­ÿõ­ðå÷ü­øëà­î­ñòðóê­òóð­íîì­îò­íî­øå­íèè­òðå­-
íèé­ìåæ­äó­åâ­ðî­ïåéñ­êèì­ôîð­ìè­ðî­âà­íè­åì­åäèí­ñòâà­è­óâà­æå­-
íè­åì­êîíñ­òè­òó­öè­îí­íûõ­ïðèí­öè­ïîâ.­Ãàð­ìî­íè­çà­öèÿ,­ïðè­ñó­ùàÿ
åâ­ðî­ïå­è­çà­öèè­ êîíñ­òè­òó­öè­îí­íî­ãî­ ïðà­âà­ (çäåñü­ ñëå­äó­åò­ óïî­-
ìÿ­íóòü­ ïðà­âà­ ãðàæ­äàí­è­ ïðèí­öèï­äå­ìîê­ðà­òèè),­ äîëæ­íà­ ñëó­-
æèòü­îðè­åí­òè­ðîì­äëÿ­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ,­êîã­äà­îíè­èùóò
ñòðà­òå­ãèè­ ïðå­äî­òâ­ðà­ùå­íèÿ­ êîíô­ëèê­òîâ.­ Â­ ðå­çóëü­òà­òå­ âñå
ñîø­ëèñü­íà­ìíå­íèè,­÷òî­ñëå­äó­åò­èç­áå­ãàòü­êîë­ëè­çèé­â­ñó­äåá­-
íîé­ïðàê­òè­êå,­ïî­òî­ìó­÷òî­ïðè­ýòîì­íåò­ïî­áå­äè­òå­ëåé,­íî­åñòü
òîëü­êî­ïðî­èã­ðàâ­øèå,­à­èìåí­íî­ãðàæ­äà­íå,­èùó­ùèå­ïðà­âî­âóþ
çà­ùè­òó.­Íî­òðå­íèÿ­ïðè­ôîð­ìè­ðî­âà­íèè­åäèí­ñòâà­íå­ïå­ðå­ðàñ­-
òà­þò­ â­ êîíô­ëèê­òû,­ åñ­ëè­ ðàñ­ñìàò­ðè­âàòü­ èõ­ ñ­ òî÷­êè­ çðå­íèÿ
çäðà­âî­ãî­ñìûñ­ëà.

Ïî­íè­ìà­íèå­ ñïå­öè­ôè­êè­ ÅÊÏ×­ êàê­ "÷àñ­òè­ Êîíñ­òè­òó­öèè
ïðàâ­ ÷å­ëî­âå­êà"­ (menschenrechtliche­ Teilverfassung)­ è­ ðàç­ëè­-
÷èå­ìåæ­äó­ïðà­âî­âûì­êîíò­ðî­ëåì­"ñíà­ðó­æè"­è­ "èç­íóò­ðè"­ñïî­-
ñî­á­ñòâó­þò­ óñ­òà­íîâ­ëå­íèþ­ óìå­ðåí­íûõ­ îæè­äà­íèé­ ê­ óñ­ïå­âà­å­-
ìîñ­òè­ïðà­âî­âîé­çà­ùè­òû­ÅÑÏ×,­÷òî­áû­íå­ïðåäú­ÿâ­ëÿòü­ê­íå­ìó
÷ðåç­ìåð­íûõ­òðå­áî­âà­íèé­è­÷òî­áû­ñîõ­ðà­íèòü­êîíñ­òè­òó­öè­îí­íû­-
ìè­ñó­äà­ìè­êî­íå÷­íóþ­îò­âå­ò­ñòâåí­íîñòü­êîíò­ðî­ëÿ­"èç­íóò­ðè".­

Ñ­ îð­ãà­íè­çà­öè­îí­íî-ïðî­öåñ­ñó­àëü­íîé­ òî÷­êè­ çðå­íèÿ­ â­ îá­-
ñóæ­äå­íè­ÿõ­î­ðàç­âè­òèè­çíà­÷å­íèÿ­ÅÊÏ×­è­ÅÑÏ×­ðå÷ü­øëà­ïðåæ­-
äå­ âñå­ãî­ î­ òðåõ­ èíñòðó­ìåí­òàõ:­ î­ áó­äó­ùåì­ ïðå­þ­äè­öè­àëü­íîé
ïðî­öå­äó­ðû,­î­"ïðåä­âà­ðè­òåëü­íîì­ó÷àñ­òèè"­Ñó­äà­Åâ­ðî­ïåéñ­êî­ãî
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êèõ­ñó­äîâ,­à­çà­òåì­ïðî­èñ­õî­äèò­ðå­öåï­öèÿ­åâ­ðî­ïåéñ­êîé­ñó­äåá­-
íîé­ ïðàê­òè­êè­ äðó­ãè­ìè­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè,­ òî­ åâ­ðî­-
ïåéñ­êèå­ñó­äû­èã­ðà­þò­ðîëü­ñâÿ­çó­þ­ùå­ãî­çâå­íà­è­êà­òà­ëè­çà­òî­ðà.
Ïî­ý­òî­ìó­ ñîò­ðóä­íè­÷å­ñò­âî­ ìåæ­äó­ êîíñ­òè­òó­öè­îí­íû­ìè­ ñó­äà­ìè
âå­äåò­ñÿ­íå­òîëü­êî­íå­ïîñ­ðå­ä­ñòâåí­íî­÷å­ðåç­âçà­èì­íûå­öè­òà­òû
è­ññûë­êè,­íî­è­êîñ­âåí­íî­÷å­ðåç­ðå­øå­íèÿ­ÅÑÏ×­è­Ñó­äà­Åâ­ðî­-
ïåéñ­êî­ãî­ ñî­þ­çà.­ Òà­êèì­ îá­ðà­çîì,­ ñó­äåá­íàÿ­ ïðàê­òè­êà­ åâ­ðî­-
ïåéñ­êèõ­ñó­äîâ­òàê­æå­ÿâ­ëÿ­åò­ñÿ­êà­òà­ëè­çà­òî­ðîì­äëÿ­ñîò­ðóä­íè­-
÷å­ñò­âà­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ.

5. Çàê­ëþ­чå­íèå

Â­äèñ­êóñ­ñèè­î­âçà­è­ìî­äåé­ñòâèè­êîíñ­òè­òó­öè­îí­íûõ­ñó­äîâ­ñ
åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè­÷àñ­òî­óïîò­ðåá­ëÿ­þò­ñÿ­ìå­òà­ôî­ðû.­Íà­è­-
áî­ëåå­ ÷àñ­òî­ èñ­ïîëü­çó­å­ìû­ìè­ èçîá­ðà­æå­íè­ÿ­ìè­ ÿâ­ëÿ­þò­ñÿ:­ ïè­-
ðà­ìè­äà,­ èã­ðóø­êà-ìî­áè­ëå­ è­ ïàçë.­ Åñ­ëè­ ïî­ïû­òàòü­ñÿ­ ñâÿ­çàòü
îá­ñóæ­äå­íèÿ­çà­ïîñ­ëåä­íèå­äâà­äíÿ­ñ­ýòè­ìè­èçîá­ðà­æå­íè­ÿ­ìè,
òî­âðÿä­ëè­íàé­äóò­ñÿ­îñ­íî­âà­íèÿ­äëÿ­ìî­äå­ëè­ïè­ðà­ìè­äû.­Êîíñ­-
òè­òó­öè­îí­íûå­ñó­äû­âû­ïîë­íÿ­þò­ñâîþ­ôóíê­öèþ­â­ïðà­âî­âîì­ãî­-
ñó­äà­ð­ñòâå­ïó­òåì­ñîò­ðóä­íè­÷å­ñò­âà­ñ­íà­öè­î­íàëü­íû­ìè­ñó­äà­ìè,­à
òàê­æå­ñ­åâ­ðî­ïåéñ­êè­ìè­ñó­äà­ìè.­Î­ïîë­íî­ìî­÷èè­ïðè­íÿ­òèÿ­îêîí­-
÷à­òåëü­íûõ­ ðå­øå­íèé­ äëÿ­ ëþ­áî­ãî­ èç­ àê­òî­ðîâ­ çäåñü­ íå­ìî­æåò
áûòü­ è­ ðå­÷è.­Ýòè­ ñëîæ­íûå­ âçà­è­ìî­îò­íî­øå­íèÿ­ ñêî­ðåå­ìîæ­íî
îïè­ñàòü­èã­ðóø­êîé-ìî­áè­ëå­è­ïàç­ëîì.­Îíè­íà­õî­äÿò­ñÿ­â­äâè­æå­-
íèè,­ íî­ îñ­òà­þò­ñÿ­ â­ áà­ëàí­ñå,­ õî­òÿ­ òà­ èëè­ èíàÿ­ ÷àñòü­ ìî­æåò
âðå­ìÿ­îò­âðå­ìå­íè­êî­ëå­áàòü­ñÿ­ñèëü­íåé.­È­ñî­âðå­ìå­íåì­çà­ïó­-
òàí­íûå­ýëå­ìåí­òû­îáú­å­äè­íÿ­þò­ñÿ­â­îä­íó­îá­ùóþ­êàð­òè­íó,­åñ­ëè
ó÷àñò­âó­þ­ùèå­ñó­äû­ãî­òî­âû­ðà­áî­òàòü­âìåñ­òå.­Ýòî­âçà­è­ìî­äåé­-
ñòâèå­ïðè­îá­ðå­òà­åò­ñâîå­âû­ñî­êîå­êà­÷å­ñò­âî­çà­ñ÷åò­ãî­òîâ­íîñ­òè
êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ­ ê­ ñîò­ðóä­íè­÷å­ñò­âó­ è­ ñïå­öè­à­ëè­çà­öèè
ñó­äîâ­ â­ "îáú­å­äè­íå­íèè­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ",
÷üÿ­ðà­áî­òà­â­ðå­çóëü­òà­òå­ïðè­âå­äåò­ê­óï­ëîò­íåí­íîé­è
â­öå­ëîì­óê­ðåï­ëåí­íîé­çà­ùè­òå­îñ­íîâ­íûõ­ïðàâ­â­Åâ­-
ðî­ïå,­ òàê­ ÷òî­ ïî­çè­òèâ­íûå­ àñ­ïåê­òû­ âçà­è­ìî­äåé­-
ñòâèÿ­âî­çîá­ëà­äà­þò.
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ãî­ïî­ëþñ­íîì­îò­íî­øå­íèè­îñ­íîâ­íûõ­ïðàâ­è­â­îò­íî­øå­íèè­ñî­öè­-
àëü­íûõ­ïðàâ­èìå­åò­ïðå­äå­ëû,­íî­ïðè­ñèñ­òåì­íîì­ðàñ­ñìîò­ðå­-
íèè­â­öå­ëîì­ýòîò­âû­âîä­êà­æåò­ñÿ­íå­îñ­ïî­ðè­ìûì.­

16-é­ïðî­òî­êîë­ê­ÅÊÏ×,­íàç­âàí­íûé­ïðåä­ñå­äà­òå­ëåì­Øïèëü­-
ìà­íîì­ "Ïðî­òî­êî­ëîì­ äè­à­ëî­ãà",­ ïðåä­ëà­ãà­åò­ äî­ïîë­íè­òåëü­íûå
âîç­ìîæ­íîñ­òè­ñîò­ðóä­íè­÷å­ñò­âà,­îä­íà­êî­áû­ëî­îò­ìå­÷å­íî,­÷òî­ýòî
ôà­êóëü­òà­òèâ­íûé­ ïðî­òî­êîë,­ êî­òî­ðûé­ ÿâ­ëÿ­åò­ñÿ­ ïî­ëåç­íûì­ äëÿ
íå­êî­òî­ðûõ­ ãî­ñó­äàðñòâ,­ íàï­ðè­ìåð­ òà­êèõ,­ êî­òî­ðûå­ íå­ èìå­þò
êîíñ­òè­òó­öè­îí­íî­ãî­ïðà­âî­ñó­äèÿ­â­èå­ðàð­õè­÷åñ­êîé­è­ýô­ôåê­òèâ­-
íîé­ñèñ­òå­ìå­ïðà­âî­âîé­çà­ùè­òû.­Òàì,­ãäå­ñó­ùå­ñò­âó­åò­êîíñ­òè­-
òó­öè­îí­íîå­ ïðà­âî­ñó­äèå,­ âîç­íè­êà­þò­ òðå­íèÿ­ ìåæ­äó­ âîç­ìîæ­-
íîñòüþ­ çàï­ðî­ñà­ â­ ÅÑÏ×­äî­ èñ­÷åð­ïà­íèÿ­ èíñ­òàí­öè­îí­íî­ãî­ ïî­-
ðÿä­êà­â­êîíñ­òè­òó­öè­îí­íûé­ñóä­è­ïðèí­öè­ïîì­ñóá­ñè­äè­àð­íîñ­òè,
êî­òî­ðûé­ÿâ­ëÿ­åò­ñÿ­íå­îòú­åì­ëå­ìîé­÷àñòüþ­çà­ùè­òû­ïðàâ­ÅÑÏ×.
Ñëà­áîñòü­ïðî­ÿâ­ëÿ­åò­ñÿ­â­òîì,­÷òî­ðå­øå­íèå­ÅÑÏ×­íå­ñâÿ­çà­íî­ñ
îáñ­òî­ÿ­òåëü­ñòâà­ìè­êîíê­ðåò­íî­ãî­äå­ëà­è­íå­äîëæ­íî­èìåòü­îáÿ­-
çà­òåëü­íîé­ñè­ëû.­

Íà­öè­î­íàëü­íûå­äîê­ëà­äû­è­îá­ñóæ­äå­íèÿ­çà­ïîñ­ëåä­íèå­äâà
äíÿ­ ïî­êà­çà­ëè,­ â­ êà­êîé­ ñòå­ïå­íè­ îá­ðà­ùå­íèå­ ê­ ïðå­öå­äå­íò­íîé
ïðàê­òè­êå­ ÅÑÏ×,­ äà­æå­ çà­ ïðå­äå­ëà­ìè­ îáú­åê­òèâ­íûõ­ è­ ñóáú­åê­-
òèâ­íûõ­ãðà­íèö­çà­êîí­íîé­ñè­ëû­ðå­øå­íèé,­ñòà­ëî­ñà­ìî­ñî­áîé­ðà­-
çó­ìå­þ­ùèì­ñÿ.­Ïî÷­òè­âî­âñåõ­ãî­ñó­äà­ð­ñòâàõ-÷ëå­íàõ­ÅÊÏ×­êîíñ­-
òè­òó­öè­îí­íîå­ïðà­âî­ñó­äèå­ïî­ëó­÷à­åò­ïî­ëî­æè­òåëü­íûå­è­öåí­íûå
èì­ïóëü­ñû­èç­ïðå­öå­äå­íò­íîé­ïðàê­òè­êè­ÅÑÏ×.­Ïî­òî­ìó­÷òî­ïðå­-
äå­ëû­ óñ­ìîò­ðå­íèÿ­ ãî­ñó­äàðñòâ-÷ëå­íîâ­ ñ­ ñà­ìî­ãî­ íà­÷à­ëà­ ïðè­-
íàä­ëå­æàò­ê­îñ­íî­âàì­ïðå­öå­äå­íò­íîé­ïðàê­òè­êè­ÅÑÏ×­è­ÿâ­ëÿ­þò­-
ñÿ­ íå­îòú­åì­ëå­ìîé­ ÷àñòüþ­ â­ ñèñ­òå­ìå­ èí­äè­âè­äó­àëü­íûõ­ æà­ëîá
(Ãå­íå­ðàëü­íûé­ ïðî­êó­ðîð­ Êðóç-Âèéÿ­ëîí­ íà­çû­âà­åò­ èõ­ ÷àñòüþ
"ÄÍÊ­ñèñ­òå­ìû­ÅÊÏ×"),­ à­ ãî­òîâ­íîñòü­ êîíñ­òè­òó­öè­îí­íûõ­ ñó­äîâ
âîñï­ðè­íè­ìàòü­ ïðå­öå­äå­íò­íóþ­ ïðàê­òè­êó­ èç­ Ñòðàñ­áóð­ãà­ êàê
ïîä­äå­ðæ­êó­ïðè­âû­ïîë­íå­íèè­ñîáñòâåí­íûõ­çà­äà÷­íå­ïðåê­ðà­ùà­-
åò­ñÿ,­÷òî­ñòà­ëî,­íàï­ðè­ìåð,­î÷å­âèä­íî­èç­äîê­ëà­äîâ­ãîñ­ïî­äè­íà
Áå­êà­è­ñóäüè­Òðàé­êî­âñ­êîé.

Êðî­ìå­ òî­ãî,­ ñó­äåá­íàÿ­ ïðàê­òè­êà­ åâ­ðî­ïåéñ­êèõ­ ñó­äîâ­ êîñ­-
âåí­íûì­ îá­ðà­çîì­ ñïî­ñî­á­ñòâó­åò­ âçà­èì­íî­ìó­ âëè­ÿ­íèþ­ ìåæ­äó
êîíñ­òè­òó­öè­îí­íû­ìè­ñó­äà­ìè.­Íà­öè­î­íàëü­íûå­ðå­øå­íèÿ­â­ñôå­ðå
äîêò­ðè­íû­ïóá­ëè÷­íî­ãî­ïðà­âà,­â­÷àñò­íîñ­òè­ïî­çà­ùè­òå­îñ­íîâ­íûõ
ïðàâ,­ñëó­æàò­îá­ðàç­öîì­äëÿ­ðå­øå­íèé­åâ­ðî­ïåéñ­êèõ­ñó­äîâ.­Åñ­-
ëè­ýòè­ðå­øå­íèÿ­ïðè­íè­ìà­þò­ñÿ­ñó­äåá­íîé­ïðàê­òè­êîé­åâ­ðî­ïåéñ­-
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ïðîöåññóàëüíûå­ è­ ìàòåðèàëüíûå­ òðåáîâàíèÿ­ ê­ âíåñåíèþ
èçìåíåíèé­â­Êîíñòèòóöèþ.­Â­ñòàòüå­ðàñêðûâàþòñÿ­îáñòîÿ-
òåëüñòâà,­ êîòîðûå­ ñòàëè­ ïðè÷èíîé­ îáðàùåíèÿ­ Ñåéìà­ â
Êîíñòèòóöèîííûé­Ñóä,­à­òàêæå­àíàëèçèðóþòñÿ­òðåáîâàíèÿ­ê
êîíñòèòóöèîííûì­ïîïðàâêàì.­

I.­Чòî­ñïîñîáñòâîâàëî­îáðàùåíèþ­Ñåéмà­

â­Êîíñòèòóöèîííûé­Ñóä?

Â­ íà÷àëå­ 2014­ ã.­ áûëà­ ñîçâàíà­ âíåî÷åðåäíàÿ­ ñåññèÿ
Ñåéìà,­íà­êîòîðîé­äîëæíî­áûëî­áûòü­ïðîâåäåíî­ãîëîñîâà-
íèå­ ïî­ ïîâîäó­ äîïîëíåíèÿ­ ñòàòüè­ 74­ Êîíñòèòóöèè­ íîâûì
ïîëîæåíèåì,­ ïðåäóñìàòðèâàþùèì,­ ÷òî­ ïðàâîâûå­ ïîñëåä-
ñòâèÿ­ äëÿ­ ëèöà,­ îòñòðàíåííîãî­ îò­ äîëæíîñòè­ â­ ïîðÿäêå
èìïè÷ìåíòà,­óñòàíàâëèâàþòñÿ­êîíñòèòóöèîííûì­çàêîíîì.­Â
ñîîòâåòñòâèè­ñ­÷àñòüþ­3­ñòàòüè­148­Êîíñòèòóöèè­ãîëîñîâà-
íèå­ ïî­ êîíñòèòóöèîííûì­ ïîïðàâêàì­ äîëæíî­ ïðîâîäèòüñÿ
äâàæäû,­ ìåæäó­ ãîëîñîâàíèÿìè­ äîëæåí­ äåëàòüñÿ­ íå­ìåíåå
÷åì­ òðåõìåñÿ÷íûé­ ïåðåðûâ,­ çà­ ïîïðàâêó­ â­ Êîíñòèòóöèþ
äîëæíî­ ïðîãîëîñîâàòü­ íå­ ìåíåå­ ÷åì­ 2/3­ îò­ îáùåãî­ ÷èñëà
÷ëåíîâ­ Ñåéìà.­ Ïåðâîå­ ãîëîñîâàíèå­ ïî­ ïîâîäó­ ïîïðàâêè­ â
ñòàòüþ­74­Êîíñòèòóöèè­ñîñòîÿëîñü­23­îêòÿáðÿ­2013­ã.,­òîãäà
çà­ êîíñòèòóöèîííóþ­ ïîïðàâêó­ ïðîãîëîñîâàë­ 101­ ÷ëåí
Ñåéìà3,­ Ñåéìó­ îñòàëîñü­ òîëüêî­ ñäåëàòü­ ïîñëåäíèé­ øàã,
÷òîáû­ñòàòüÿ­74­Êîíñòèòóöèè­áûëà­äîïîëíåíà­âûøåóêàçàí-
íûì­ ïîëîæåíèåì,­ îäíàêî­ ñîâåðøåííî­ íåîæèäàííî­ áûë
ïîñòàâëåí­ âîïðîñ:­ ìîæåò­ ëè­ âîîáùå­ Ñåéì­ âíîñèòü­ òàêóþ
êîíñòèòóöèîííóþ­ ïîïðàâêó,­ íå­ ïðîòèâîðå÷èò­ ëè­ Êîíñòè-
òóöèè­ ïðåäëàãàåìàÿ­ ïîïðàâêà­ â­ ñòàòüþ­ 74­ Êîíñòèòóöèè?
Çäåñü­ñëåäîâàëî­áû­áîëåå­ïîäðîáíî­îáúÿñíèòü­îáñòîÿòåëü-
ñòâà,­ñòàâøèå­ïðè÷èíîé­ïîäãîòîâêè­è­îáñóæäåíèÿ­Ñåéìîì
ïîïðàâêè­â­ñòàòüþ­74­Êîíñòèòóöèè.­Ýòî­ñâÿçàíî­ñ­ðåøåíèåì
Ñåéìà­îò­6­àïðåëÿ­2004­ã.4,­êîòîðûì­Ïðåçèäåíò­Ðåñïóáëèêè
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Âèòàóòàñ Ñèíêÿвè÷þñ

Ïðîфåññîð Þðèäèчåñêîгî фàêуëüòåòà 
Уíèâåðñèòåòà èм. Ìèêîëàñà Ðîмåðèñà,
áûâшèé ñуäüÿ Кîíñòèòуцèîííîгî Суäà 

Ëèòîâñêîé Ðåñпуáëèêè

Ìîãóò­ëè­ïîïðàâêè­ê­Êîíñòèòóöèè

ïðîòèâîðåчèòü­ñàмîé­Êîíñòèòóöèè?

Вâåäåíèå

Â­ ÷àñòè­ 1­ ñòàòüè­ 147­ Êîíñòèòóöèè­ óñòàíîâëåíî,­ ÷òî
âíåñòè­â­Ñåéì1 ïðåäëîæåíèå­îòíîñèòåëüíî­èçìåíåíèÿ­èëè
äîïîëíåíèÿ­Êîíñòèòóöèè­èìååò­ïðàâî­ãðóïïà­÷ëåíîâ­Ñåéìà
÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà
èëè­íå­ìåíåå­300­òûñÿ÷­èçáèðàòåëåé.­Íåñìîòðÿ­íà­òî,­÷òî­â
Êîíñòèòóöèþ­íà­ïðîòÿæåíèè­åå­ñðîêà­äåéñòâèÿ2 íåñêîëüêî
ðàç­âíîñèëèñü­èçìåíåíèÿ,­â­íà÷àëå­2014­ãîäà­â­Ëèòâå­âîç-
íèêëà­ þðèäè÷åñêàÿ­ ïîëåìèêà­ ïî­ ïîâîäó­ òîãî,­ ìîãóò­ ëè
êîìèòåòû,­ äðóãèå­ ñòðóêòóðíûå­ ïîäðàçäåëåíèÿ­ Ñåéìà­ ïðè
îáñóæäåíèè­ïðîåêòà­êîíñòèòóöèîííîé­ïîïðàâêè,­ïðåäñòàâ-
ëåííîãî­ èíèöèàòîðàìè­ ïîïðàâêè,­ ïî­ ñóùåñòâó­ èçìåíèòü
ñîäåðæàíèå­ êîíñòèòóöèîííîé­ïîïðàâêè,­ ðàçðàáîòàííîé­åå
èíèöèàòîðàìè,­ ìîæåò­ ëè­ Ñåéì­ ïðèíÿòü­ òàêóþ­ êîíñòèòó-
öèîííóþ­ ïîïðàâêó,­ êîòîðàÿ­ ïî­ ñîäåðæàíèþ­ îòëè÷àåòñÿ­ îò
ïðåäëîæåííîé­ èíèöèàòîðàìè­ êîíñòèòóöèîííîé­ ïîïðàâêè?
Ñïîð­ïðèøëîñü­ðåøàòü­Êîíñòèòóöèîííîìó­Ñóäó,­êîòîðûé­â
ñâîåì­Ïîñòàíîâëåíèè­îò­24­ÿíâàðÿ­2014­ã.­ñôîðìóëèðîâàë
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1­ Сейм – название парламента Литовской Республики.
2­Конституция Литовской Республики была принята на референдуме 25

октября 1992 г. и вступила в силу 2 ноября 1992 г.

3­Сейм Литовской Республики состоит из 141 члена Сейма.
4Valstybės žinios, 2004, № 75-2568.



ò.­å.­íå мîжåò êîгäà-ëèáî âпðåäü çàíèмàòü òàêèå уêàçàííûå

â Кîíñòèòуцèè äîëжíîñòè, íàчàëî èñпîëíåíèÿ êîòîðûх ñâÿ-

çàíî ñ пðèíåñåíèåм пðåäуñмîòðåííîé â Кîíñòèòуцèè пðè-

ñÿгè.­ Ðåàãèðóÿ­ íà­ ïîñòàíîâëåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà,
Ñåéì­15­èþëÿ­2004­ã.­ïðèíÿë­Çàêîí­î­âíåñåíèè­èçìåíåíèé­è
äîïîëíåíèé­ â­ Çàêîí­ î­ âûáîðàõ­ Ñåéìà7,­ â­ ñîîòâåòñòâèè­ ñ
êîòîðûì­÷ëåíîì­Ñåéìà­íå мîжåò èçáèðàòüñÿ ëèöî,­êîòîðîå
Ñåéì­ â­ ïîðÿäêå­ èìïè÷ìåíòà­ îòñòðàíèë­ îò­ çàíèìàåìîé
äîëæíîñòè.­ 27­ ñåíòÿáðÿ­ 2004­ ã.­ Ð.­ Ïàêñàñ­ îáðàòèëñÿ­ â
Åâðîïåéñêèé­ñóä­ïî­ïðàâàì­÷åëîâåêà­(äàëåå­òàêæå­–­ÅÑÏ×),
óòâåðæäàÿ,­ ÷òî­ Ëèòâà­ íàðóøèëà­ åãî­ ïðàâî­ èçáèðàòüñÿ­ íà
ïîñò­ Ïðåçèäåíòà­ Ðåñïóáëèêè­ è­ â­ Ñåéì.­ 6­ ÿíâàðÿ­ 2011­ ã.
ÅÑÏ×­âûíåñ­ðåøåíèå8,­â­êîòîðîì­êîíñòàòèðîâàë,­÷òî­çàïðåò
Ð.­ Ïàêñàñó­ êîгäà-ëèáî âпðåäü èçáèðàòüñÿ â пàðëàмåíò

íîñèò íåпðîпîðцèîíàëüíûé хàðàêòåð è­÷òî­ââåäåíèåì­òàêî-
ãî­ çàïðåòà­ Ëèòâà­ íàðóøèëà­ ñòàòüþ­ 3­ Ïðîòîêîëà­ №­ 1­ ê
Êîíâåíöèè­ î­ çàùèòå­ ïðàâ­ ÷åëîâåêà­ è­ îñíîâíûõ­ ñâîáîä
(äàëåå­ òàêæå­ –­ Êîíâåíöèÿ).­ Ñîãëàñíî­ ÷àñòè­ 1­ ñòàòüè­ 46
Êîíâåíöèè­ Âûñîêèå­ äîãîâàðèâàþùèåñÿ­ ñòîðîíû­ ýòîé
Êîíâåíöèè­ îáÿçàëèñü­ èñïîëíÿòü­ îêîí÷àòåëüíûå­ ðåøåíèÿ
ÅÑÏ×­ ïî­ äåëàì,­ â­ êîòîðûõ­ îíè­ ÿâëÿþòñÿ­ ñòîðîíàìè.­ Ïîä
íàäçîðîì­ Êîìèòåòà­ ìèíèñòðîâ­ ãîñóäàðñòâî-îòâåò÷èê
ìîæåò­ñâîáîäíî­âûáèðàòü­ìåðû,­ïðè­ïîìîùè­êîòîðûõ­îíî
áóäåò­ âûïîëíÿòü­ ñâîå­ þðèäè÷åñêîå­ îáÿçàòåëüñòâî­ ïî
èñïîëíåíèþ­îêîí÷àòåëüíûõ­ðåøåíèé­ÅÑÏ×­â­ ñîîòâåòñòâèè
ñî­ñòàòüåé­46­Êîíâåíöèè9.­Â­Ëèòâå­íè­ ó­ êîãî­íå­ âîçíèêàëî
ñîìíåíèé­ ïî­ ïîâîäó­ íåîáõîäèìîñòè­ èñïîëíÿòü­ ðåøåíèå
ÅÑÏ×.­Äèñêóññèÿ­âîçíèêëà­ïî­ïîâîäó­ òîãî,­ êàêèì­îáðàçîì
ñëåäóåò­èñïîëíèòü­ðåøåíèå­ÅÑÏ×:­äîñòàòî÷íî­ëè­èçìåíèòü
Çàêîí­ î­ âûáîðàõ­ Ñåéìà­ èëè­ íåîáõîäèìî­ ìåíÿòü­ Êîíñòè-
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Ð.­Ïàêñàñ­â­ïîðÿäêå­èìïè÷ìåíòà5 áûë­îòñòðàíåí­îò­äîëæíî-
ñòè­ Ïðåçèäåíòà­ Ðåñïóáëèêè­ çà­ ãðóáîå­ íàðóøåíèå
Êîíñòèòóöèè.­ Ïðè­ ðàçúÿñíåíèè­ ïîëîæåíèé­ Êîíñòèòóöèè,
ñâÿçàííûõ­ ñ­ ïðîöåäóðîé­ èìïè÷ìåíòà,­ Êîíñòèòóöèîííûé
Ñóä­â­ñâîåì­Ïîñòàíîâëåíèè­îò­24­ìàÿ­2004­ã.6 êîíñòàòèðî-
âàë,­÷òî­«îòñòðàíåíèå­îò­çàíèìàåìîé­äîëæíîñòè­â­ïîðÿäêå
èìïè÷ìåíòà­Ïðåçèäåíòà­Ðåñïóáëèêè,­êàê­è­ëþáîãî­äðóãîãî
óêàçàííîãî­ â­ ñòàòüå­ 74­ Êîíñòèòóöèè­ ëèöà,­ íàðóøèâøåãî
ïðèñÿãó­èëè­ãðóáî­íàðóøèâøåãî­Êîíñòèòóöèþ,­íå­ÿâëÿåòñÿ
ñàìîöåëüþ.­ Êîíñòèòóöèîííîå­ ïðåäíàçíà÷åíèå­ èíñòèòóòà
èìïè÷ìåíòà­–­ýòî­íå­òîëüêî­îäíîðàçîâîå­îòñòðàíåíèå­òàêèõ
ëèö­ îò­ çàíèìàåìîé­ äîëæíîñòè.­ Êîíñòèòóöèîííîå­ ïðåäíà-
çíà÷åíèå­ èíñòèòóòà­ èìïè÷ìåíòà­ íàìíîãî­ øèðå­ –­ ëèшèòü

ëèц, гðуáî íàðушèâшèх Кîíñòèòуцèю èëè íàðушèâшèх пðè-

ñÿгу, âîçмîжíîñòè çàíèмàòü òàêèå пðåäуñмîòðåííûå â

Кîíñòèòуцèè äîëжíîñòè, íàчàëî èñпîëíåíèÿ êîòîðûх ñâÿçà-

íî ñ пðèíåñåíèåм уêàçàííîé â Кîíñòèòуцèè пðèñÿгè» [çäåñü
è­äàëåå­â­öèòàòàõ­êóðñèâ­àâòîðà­–­Â.­Ñ.].­Êîíñòèòóöèîííûé
Ñóä­ êîíñòàòèðîâàë­ è­ òîò­ ôàêò,­ ÷òî­ ñîãëàñíî­ Êîíñòèòóöèè
ëèöî,­ ãðóáî­ íàðóøèâøåå­ Êîíñòèòóöèþ­ èëè­ íàðóøèâøåå
ïðèñÿãó,­ ñîâåðøèâøåå­ ïðåñòóïëåíèå,­ êîòîðûì­ îäíîâðå-
ìåííî­ áûëà­ ãðóáî­ íàðóøåíà­ Êîíñòèòóöèÿ­ èëè­ íàðóøåíà
ïðèñÿãà,­è­ïî­ýòîé­ïðè÷èíå­â­ïîðÿäêå­èìïè÷ìåíòà­îòñòðà-
íåííîå­ îò­ äîëæíîñòè,­ íå мîжåò êîгäà-ëèáî âпðåäü èçáè-

ðàòüñÿ Ïðåçèäåíòîì­Ðåñïóáëèêè,­÷ëåíîì­Ñåéìà,­íå­ìîæåò
çàíèìàòü­ äîëæíîñòü­ ñóäüè­ Êîíñòèòóöèîííîãî­ Ñóäà,­ ñóäüè
Âåðõîâíîãî­Ñóäà,­ñóäüè­Àïåëëÿöèîííîãî­ñóäà,­ñóäüè­äðóãèõ
ñóäîâ,­÷ëåíà­Ïðàâèòåëüñòâà,­ãîñóäàðñòâåííîãî­êîíòðîëåðà,
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7­­Valstybės žinios, 2004, № 120-4430.
8­ ­Case of Paksas v. Lithuania. No. 34932/04, Grand Chamber judgment,

Strasbourg, 6 January 2011.
9­­Решение коллегии Большой палаты Европейского суда по правам челове-

ка от 30 июня 2009 г. по делу Verein gegen Tierfabriken Schweiz (VgT) v.
Switzerland (no. 2). No. 32772/02. Grand Chamber judgment, Strasbourg, 30
June 2009. 
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5­Импичмент – это процедура impeach, в соответствии с которой Президент
Республики, члены Сейма, судьи Конституционного Суда, Верховного
Суда, Апелляционного суда могут быть отстранены от должности за гру-
бое нарушение Конституции, нарушение присяги или при выявлении
факта совершения преступления. Заключение относительно того, имело
ли место нарушение Конституции, нарушение присяги, выносит
Конституционный Суд, а решение об отстранении лица от должности
принимает Сейм, если за это голосует не менее 3/5 от общего числа чле-
нов Сейма. 

6­­Постановление Конституционного Суда от 24 мая 2004 г. Valstybės žinios,
2004, № 85-3094. 



ãè,­à­Ñåéì­22­ìàðòà­2012­ã.­ïðèíÿë­çàêîí,­ñîãëàñíî­êîòîðîìó
òàêîå­ëèöî­мîжåò èçáèðàòüñÿ ÷ëåíîì­Ñåéìà,­åñëè­ñ­ìîìåíòà
âûíåñåíèÿ­ðåøåíèÿ­î­åãî­îòñòðàíåíèè­îò­çàíèìàåìîé­äîëæ-
íîñòè­â­ïîðÿäêå­èìïè÷ìåíòà­пðîшëî чåòûðå гîäà. Òàêàÿ­þðè-
äè÷åñêàÿ­ ñèòóàöèÿ­ ñëîæèëàñü­ ïîòîìó,­ ÷òî­ Ñåéì­ ïîëíîñòüþ
èãíîðèðîâàë­ ñôîðìóëèðîâàííóþ­ â­ ïîñòàíîâëåíèÿõ­ Êîíñòè-
òóöèîííîãî­ Ñóäà­ îôèöèàëüíóþ­ êîíñòèòóöèîííóþ­ äîêòðèíó,
çàêëþ÷àþùóþñÿ­ â­ òîì,­ ÷òî­ ïðåäñòàâëåííîå­ Êîíñòèòóöèîí-
íûì­ Ñóäîì­ ïîíèìàíèå­ ïîëîæåíèé­ Êîíñòèòóöèè­ îáÿçûâàåò
Ñåéì,­ Ïðàâèòåëüñòâî,­ Ïðåçèäåíòà­ Ðåñïóáëèêè,­ à­ òàêæå
ñóäû12 äàâàòü­ òàêîå­ òîëêîâàíèå­ Êîíñòèòóöèè,­ êîòîðîå­ íå
îòëè÷àåòñÿ­ îò­ åå­ òîëêîâàíèÿ,­ äàííîãî­ Êîíñòèòóöèîííûì
Ñóäîì13.­ Ïîëîæåíèÿ­ ïðèíÿòîãî­ Ñåéìîì­ 22­ ìàðòà­ 2012­ ã.
Çàêîíà­î­âíåñåíèè­èçìåíåíèé­â­Çàêîí­î­âûáîðàõ­Ñåéìà,­ïîç-
âîëÿþùèå­ ëèöó,­ îòñòðàíåííîìó­ îò­ äîëæíîñòè­ â­ ïîðÿäêå
èìïè÷ìåíòà,­ èçáèðàòüñÿ­ ÷ëåíîì­ Ñåéìà,­ åñëè­ ñ­ ìîìåíòà
îòñòðàíåíèÿ­îò­äîëæíîñòè­ïðîøëî­÷åòûðå­ãîäà,­áûëè­îáæà-
ëîâàíû­ â­ Êîíñòèòóöèîííûé­ Ñóä.­ 5­ ñåíòÿáðÿ­ 2012­ ã.
Êîíñòèòóöèîííûé­Ñóä­âûíåñ­ïîñòàíîâëåíèå14,­â­êîòîðîì­êîí-
ñòàòèðîâàë,­÷òî­ïîëîæåíèå­Çàêîíà­î­âûáîðàõ­Ñåéìà,­ñîãëàñ-
íî­ êîòîðîìó­ ëèöî,­ îòñòðàíåííîå­ â­ ïîðÿäêå­ èìïè÷ìåíòà­ îò
äîëæíîñòè­çà­ãðóáîå­íàðóøåíèå­Êîíñòèòóöèè­èëè­çà­íàðóøå-
íèå­ïðèñÿãè,­âíîâü­ìîæåò­áûòü­èçáðàíî­÷ëåíîì­Ñåéìà,­åñëè
ñ­ìîìåíòà­åãî­îòñòðàíåíèÿ­îò­äîëæíîñòè­пðîшëî íå мåíåå

чåòûðåх ëåò, пðîòèâîðåчèò Кîíñòèòуцèè. Òàêèì­ îáðàçîì,
Êîíñòèòóöèîííûé­ Ñóä­ åùå­ ðàç­ ïîäòâåðäèë­ ñâîþ­ ïðåäûäó-
ùóþ­äîêòðèíó,­÷òî­ëèöî,­â­ïîðÿäêå­èìïè÷ìåíòà­îòñòðàíåííîå
îò­äîëæíîñòè­çà­ãðóáîå­íàðóøåíèå­Êîíñòèòóöèè­èëè­çà­íàðó-
øåíèå­ïðèñÿãè,­íå­ìîæåò­êîãäà-ëèáî­âïðåäü­èçáèðàòüñÿ­÷ëå-
íîì­ Ñåéìà,­ Ïðåçèäåíòîì­ Ðåñïóáëèêè,­ íå­ ìîæåò­ çàíèìàòü
êàêèå-ëèáî­ äðóãèå­ äîëæíîñòè,­ íà÷àëî­ èñïîëíåíèÿ­ êîòîðûõ
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òóöèþ?­ Ìíåíèÿ­ þðèñòîâ­ ðàçäåëèëèñü:­ îäíè­ ñ÷èòàëè,­ ÷òî
ðåøåíèå­ ÅÑÏ×­ ìîæåò­ áûòü­ èñïîëíåíî­ ïóòåì­ âíåñåíèÿ
èçìåíåíèé­ â­ Çàêîí­ î­ âûáîðàõ­ Ñåéìà,­ äðóãèå­ óòâåðæäàëè,
÷òî­äëÿ­ýòîãî­èçìåíèòü­çàêîíû­íåäîñòàòî÷íî­–­íåîáõîäèìî
âíåñòè­ ïîïðàâêè­ â­ Êîíñòèòóöèþ.­ Ðåàãèðóÿ­ íà­ âñå­ áîëåå
îáîñòðÿþùóþñÿ­ äèñêóññèþ­ ñðåäè­ þðèäè÷åñêîé­ îáùå-
ñòâåííîñòè,­Êîíñòèòóöèîííûé­Ñóä­10­ÿíâàðÿ­2011­ã.­ñäåëàë
ñïåöèàëüíîå­ çàÿâëåíèå,­ â­ êîòîðîì­ îòìåòèë,­ ÷òî­ «äëÿ­ îñó-
ùåñòâëåíèÿ­âûøåóïîìÿíóòîãî­ðåøåíèÿ­Åâðîïåéñêîãî­ñóäà
ïî­ïðàâàì­÷åëîâåêà­–­ñîçäàíèÿ­þðèäè÷åñêèõ­ïðåäïîñûëîê
äëÿ­ ëèöà,­ îòñòðàíåííîãî­ îò­ äîëæíîñòè­ â­ ïîðÿäêå­ èìïè÷-
ìåíòà,­ âûäâèæåíèÿ ÷åðåç­ îïðåäåëåííîå­ âðåìÿ­ ñâîåé
êàíäèäàòóðû íà­ âûáîðàõ­Ñåéìà,­ çàíÿòèÿ äîëæíîñòè ÷ëåíà
ïàðëàìåíòà­è­óñòðàíåíèÿ­òàêèì­îáðàçîì­íåñîâìåñòèìîñòè
ìåæäó­Êîíñòèòóöèåé­Ëèòîâñêîé­Ðåñïóáëèêè­è­Êîíâåíöèåé­î
çàùèòå­ïðàâ­÷åëîâåêà­è­îñíîâíûõ­ñâîáîä­äîëжíû âíîñèòü-

ñÿ ñîîòâåòñòâуюùèå пîпðàâêè â Кîíñòèòуцèю Ëèòîâñêîé

Ðåñпуáëèêè»10. Íåñìîòðÿ­íà­òî,­÷òî­ïîçèöèÿ­Êîíñòèòóöèîí-
íîãî­Ñóäà­áûëà­âåñüìà­ÿñíîé­–­íåîáõîäèìî­âíåñòè­ïîïðàâ-
êè­â­Êîíñòèòóöèþ,­­Ñåéì­ðåøèë­íå­îáðàùàòü­íà­íåå­âíèìà-
íèÿ­ è­ âûáðàòü­ äðóãîé­ ïóòü:­ 22­ ìàðòà­ 2012­ ã.­ Ñåéì­ âíåñ
èçìåíåíèå­ â­ ÷àñòü­ 5­ ñòàòüè­ 2­ Çàêîíà­ î­ âûáîðàõ­ Ñåéìà­ è
ïîñòàíîâèë,­÷òî­«÷ëåíîì­Ñåéìà­íå мîжåò èçáèðàòüñÿ ëèöî,
êîòîðîå­Ñåéì­â­ïîðÿäêå­èìïè÷ìåíòà­îòñòðàíèë­îò­çàíèìàå-
ìîé­ äîëæíîñòè­ èëè­ ëèøèë­ ìàíäàòà­ ÷ëåíà­ Ñåéìà,­ åñëè­ ñî
äíÿ­âñòóïëåíèÿ­â­ñèëó­ðåøåíèÿ­îá­îòñòðàíåíèè­îò­çàíèìàå-
ìîé­äîëæíîñòè­èëè­ëèøåíèè­ìàíäàòà­÷ëåíà­Ñåéìà­íå пðî-

шëî чåòûðå гîäà»11. Òàêèì­ îáðàçîì,­ ñëîæèëàñü­ âåñüìà
çàòðóäíèòåëüíàÿ­ ñ­ þðèäè÷åñêîé­ òî÷êè­ çðåíèÿ­ ñèòóàöèÿ:­ â
Ïîñòàíîâëåíèè­îò­25­ìàÿ­2004­ã.­Êîíñòèòóöèîííûé­Ñóä­êîí-
ñòàòèðîâàë,­ ÷òî­ â­ Êîíñòèòóöèè­ óñòàíîâëåí­ çàпðåò êîгäà-

ëèáî âпðåäü èçáèðàòü ÷ëåíîì­ Ñåéìà­ ëèöî,­ îòñòðàíåííîå
Ñåéìîì­ â­ ïîðÿäêå­ èìïè÷ìåíòà­ îò­ çàíèìàåìîé­ äîëæíîñòè
çà­ãðóáîå­íàðóøåíèå­Êîíñòèòóöèè­èëè­çà­íàðóøåíèå­ïðèñÿ-
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12­Постановление Конституционного Суда от 28 марта 2006 г. Valstybės
žinios, 2006, № 36-1292.

13­ ­Постановление Конституционного Суда от 22 декабря 2011 г. Valstybės
žinios, 2011, №160-7591.

14­ ­Постановление Конституционного Суда от 5 сентября 2012 г. Valstybės
žinios, 2012, № 108-5472. 

10­­<http://www.lrkt.lt/Pranešimai/txt-2011/L20110110c.htm>.
11­Valstybės žinios, 2012, № 42-2042.
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äóñìîòðåíî,­ ÷òî­ ëèöî,­ îòñòðàíåííîå­ Ñåéìîì­ â­ ïîðÿäêå
èìïè÷ìåíòà­îò­äîëæíîñòè­çà­ãðóáîå­íàðóøåíèå­Êîíñòèòóöèè
èëè­çà­íàðóøåíèå­ïðèñÿãè,­ìîæåò­èçáèðàòüñÿ­Ïðåçèäåíòîì
Ðåñïóáëèêè,­÷ëåíîì­Ñåéìà,­åñëè­ñ­ìîìåíòà­åãî­îòñòðàíåíèÿ
îò­äîëæíîñòè­ïðîøëî­8­ëåò.­Ïîñëå­òîãî,­êàê­Ñåéì­ñîáðàëñÿ
íà­ ñåññèþ,­ âûÿñíèëîñü,­ ÷òî­ çíà÷èòåëüíàÿ­ ÷àñòü­ ÷ëåíîâ
Ñåéìà­íå­íàìåðåíà­ãîëîñîâàòü­çà­ïðåäëàãàåìóþ­ïîïðàâêó­â
ñòàòüþ 74­Êîíñòèòóöèè­è­÷òî­ìîæåò­íå­õâàòèòü­ãîëîñîâ­÷ëå-
íîâ­Ñåéìà­äëÿ­åå­ïðèíÿòèÿ,­ïîýòîìó­ýòîò­âîïðîñ­áûë­èñêëþ-
÷åí­èç­ïîâåñòêè­ïëåíàðíîãî­çàñåäàíèÿ­Ñåéìà.­Áûëà­è­äðóãàÿ
ïðè÷èíà,­ çàñòàâèâøàÿ­ îòëîæèòü­ âòîðîå­ ãîëîñîâàíèå­ ïî
ïîïðàâêå­ â ñòàòüþ 74­ Êîíñòèòóöèè:­ àâòîðèòåòíûå­ þðèñòû
ïóáëè÷íî­âûñêàçàëè­ñâîè­ñîìíåíèÿ­îòíîñèòåëüíî­òîãî,­áûë
ëè­ñîáëþäåí­Ñåéìîì­ïðè­ïåðâîì­ãîëîñîâàíèè­çà­óêàçàííóþ
ïîïðàâêó­ â ñòàòüþ 74­ Êîíñòèòóöèè­ óñòàíîâëåííûé­ â
Êîíñòèòóöèè­ïîðÿäîê­èçìåíåíèÿ­Êîíñòèòóöèè,­íå­áûë­ëè­îí
íàðóøåí.­

Ñîãëàñíî­÷àñòè­1­ñòàòüè­147­Êîíñòèòóöèè­âíåñòè­â­Ñåéì
ïðåäëîæåíèå­ îòíîñèòåëüíî­ èçìåíåíèÿ­ èëè­ äîïîëíåíèÿ
Êîíñòèòóöèè­ èìååò­ ïðàâî­ ãðóïïà­ ÷ëåíîâ­ Ñåéìà­ ÷èñëåí-
íîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­èëè­íå
ìåíåå­ 300­ òûñÿ÷­ èçáèðàòåëåé.­ Òàêèì­ îáðàçîì,­ â­ Êîíñòè-
òóöèè­óêàçàíû­äâà­ñóáúåêòà,­êîòîðûå­èìåþò­ïðàâî­èíèöèè-
ðîâàòü­ïîïðàâêè­â Êîíñòèòóöèþ è­ïðåäñòàâëÿòü­èõ­Ñåéìó.­Â
Êîíñòèòóöèè­ íå­ ïðåäóñìîòðåíà­ âîçìîæíîñòü­ âíåñåíèÿ­ â
Ñåéì­ êîíñòèòóöèîííûõ­ ïîïðàâîê­ êàêèìè-ëèáî­ äðóãèìè
ñóáúåêòàìè.­Ñîìíåíèå­ïî­ïîâîäó­ òîãî,­íå­ïðîòèâîðå÷èò­ëè
Êîíñòèòóöèè­ïîïðàâêà­â ñòàòüþ 74­Êîíñòèòóöèè,­çà­êîòîðóþ
Ñåéì­ óæå­ îäíàæäû­ ïðîãîëîñîâàë,­ âîçíèêëî­ ïîòîìó,­ ÷òî
Êîìèòåò­ Ñåéìà­ ïî­ âîïðîñàì­ ïðàâà­ è­ ïðàâîïîðÿäêà­ ïðè
îáñóæäåíèè­ ïðîåêòà­ êîíñòèòóöèîííîé­ ïîïðàâêè,­ ïîäãîòîâ-
ëåííîé­ãðóïïîé­÷ëåíîâ­Ñåéìà­â­ñîñòàâå­1/4­îò­îáùåãî­÷èñëà
÷ëåíîâ­Ñåéìà­(ãðóïïà­÷ëåíîâ­Ñåéìà­â­ñîñòàâå­1/4­îò­îáùåãî
÷èñëà­÷ëåíîâ­Ñåéìà­ïðåäëàãàëà­ìåíÿòü­íå­ñòàòüþ­74,­à­äðó-
ãèå­ñòàòüè­Êîíñòèòóöèè),­ïî­ñóùåñòâó­èçìåíèë­ñîäåðæàíèå
êîíñòèòóöèîííîé­ïîïðàâêè,­ïîäãîòîâëåííîé­åå­èíèöèàòîðà-
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ñâÿçàíî­ ñ­ ïðèíåñåíèåì­ ïðåäóñìîòðåííîé­ â­ Êîíñòèòóöèè
ïðèñÿãè.­ Êîíñòèòóöèîííûé­ Ñóä­ ïîä÷åðêíóë,­ ÷òî­ ðåøåíèå
ÅÑÏ×­ ñàìî­ ïî­ ñåáå­ íå­ ìîæåò­ ÿâëÿòüñÿ­ êîíñòèòóöèîííîé
îñíîâîé­ äëÿ­ ðåèíòåðïðåòàöèè­ (êîððåêöèè)­ îôèöèàëüíîé
êîíñòèòóöèîííîé­ äîêòðèíû,­ ÷òî­ èç­ ïðèíöèïà­ âåðõîâåíñòâà
Êîíñòèòóöèè­ âûòåêàåò,­ ÷òî­åäèíñòâåííûé ñпîñîá уñòðàíèòü

íåñîâмåñòèмîñòü мåжäу Кîíñòèòуцèåé è Еâðîпåéñêîé êîí-

âåíцèåé î çàùèòå пðàâ чåëîâåêà è îñíîâíûх ñâîáîä – âíåñòè

ñîîòâåòñòâуюùèå пîпðàâêè â Кîíñòèòуцèю. Ïîñëå­ òîãî,­ êàê
Êîíñòèòóöèîííûé­ Ñóä­ âûíåñ­ äàííîå­ ïîñòàíîâëåíèå,­ ñòàëî
î÷åâèäíî,­÷òî­ïîïðàâêè­â Êîíñòèòóöèþ ÿâëÿþòñÿ­íåèçáåæíû-
ìè,­ïîñêîëüêó­äðóãîãî­ñïîñîáà­èñïîëíèòü­ðåøåíèå­ÅÑÏ×­ïî
äåëó­«Ïàêñàñ­ïðîòèâ­Ëèòâû»­íåò.­

Â­ êîíöå­ 2013­ ãîäà­ Ñåéì­ âçÿëñÿ­ çà­ ñîîòâåòñòâóþùèå
ïîïðàâêè­ê­Êîíñòèòóöèè.­Âûøå­óæå­îòìå÷àëîñü,­÷òî­ïåðâîå
ãîëîñîâàíèå­ïî­ïîâîäó­äîïîëíåíèÿ­ñòàòüè­74­Êîíñòèòóöèè
íîâûì­ ïîëîæåíèåì,­ ïðåäóñìàòðèâàþùèì,­ ÷òî­ ïðàâîâûå
ïîñëåäñòâèÿ­ äëÿ­ ëèöà,­ îòñòðàíåííîãî­ îò­ äîëæíîñòè­ â
ïîðÿäêå­ èìïè÷ìåíòà,­ óñòàíàâëèâàþòñÿ­ êîíñòèòóöèîííûì
çàêîíîì,­ñîñòîÿëîñü­â­Ñåéìå­23­îêòÿáðÿ­2013­ã.,­à­â­ÿíâàðå
2014­ ã.­ áûëà­ ñîçâàíà­ âíåî÷åðåäíàÿ­ ñåññèÿ­ Ñåéìà,­ â­ õîäå
êîòîðîé­ ïëàíèðîâàëîñü­ ïðîâåñòè­ âòîðîå­ ãîëîñîâàíèå­ ïî
ïîâîäó­ óêàçàííîé­ ïîïðàâêè­ â ñòàòüþ 74­ Êîíñòèòóöèè.
Îäíîâðåìåííî­ïëàíèðîâàëîñü­ïðîãîëîñîâàòü­è­çà­ñîîòâåò-
ñòâóþùèé­ êîíñòèòóöèîííûé­ çàêîí15,­ â­ êîòîðîì­ áûëî­ ïðå-
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15­­Предусмотренные в Конституции Литовской Республики так называемые
«списочные» конституционные законы имеют более низкую юридичес-
кую силу, чем Конституция, однако они имеют более высокую юридичес-
кую силу по сравнению с обычными (ординарными) законами.
Конституционные законы принимаются, если за них проголосовало более
половины от общего числа членов Сейма, а изменения в них вносятся
большинством не менее 3/5 голосов от общего числа членов Сейма.
Изменения в Конституцию могут быть внесены путем проведения всена-
родного референдума или принятия Сеймом закона об изменении поло-
жений Конституции: конституционная поправка считается принятой, если
за нее проголосовало не менее чем 2/3 от общего числа членов Сейма.
Голосование по конституционной поправке должно проводиться дважды,
а интервал между первым и вторым голосованием должен составлять не
менее трех месяцев. При каждом голосовании должен быть принят иден-
тичный текст конституционной поправки. Поправка к Конституции всту-
пает в силу не раньше чем через месяц с момента ее принятия.
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øåé­þðèäè÷åñêîé­ñèëû,­äëÿ­îáåñïå÷åíèÿ­òîãî,­÷òî­íå­áóäóò
îïðîâåðãíóòû­êîíñòèòóöèîííûå­íîðìû­è­ïðèíöèïû,­áóêâà­è
äóõ­Êîíñòèòóöèè,­íå­áóäåò­îòêëîíåíèé­îò­ñîîòâåòñòâóþùèõ
ïîëîæåíèé­ Êîíñòèòóöèè­ è­ ñìûñëà­ êîíñòèòóöèîííîãî­ ðåãó-
ëèðîâàíèÿ­â­öåëîì,­è­÷òî­â­æèçíè­áóäóò­ñîáëþäàòüñÿ­òå­öåí-
íîñòè,­ êîòîðûå­ çàêðåïëåíû­ â­ Êîíñòèòóöèè­ è­ íà­ êîòîðûõ
îñíîâàíà­ïðèíÿòàÿ­Íàðîäîì­Êîíñòèòóöèÿ18.­Êîíñòèòóöèÿ­íå
ìîæåò­èñòîëêîâûâàòüñÿ­ñ­îïîðîé­íà­çàêîíû­è­äðóãèå­ïðàâî-
âûå­àêòû,­ïîñêîëüêó­ýòî­îçíà÷àëî­áû­îòðèöàíèå­âåðõîâåí-
ñòâà­Êîíñòèòóöèè­â­ïðàâîâîé­ñèñòåìå19.­

Ñòàáèëüíîñòü­ Êîíñòèòóöèè­ ïðåäñòàâëÿåò­ ñîáîé­ áîëü-
øóþ­öåííîñòü,­ ïîñêîëüêó­ ñòàáèëüíàÿ­Êîíñòèòóöèÿ­ ñîçäàåò
ïðåäïîñûëêè­äëÿ­ïîñëåäîâàòåëüíîãî­ðàçâèòèÿ­îáùåñòâà­è
ãîñóäàðñòâà.­Ñòàáèëüíîñòü­ Êîíñòèòóöèè­ ÿâëÿåòñÿ­ ãëàâíûì
óñëîâèåì­ îáåñïå÷åíèÿ­ ïðååìñòâåííîñòè­ (ïðåäñêàçóåìî-
ñòè)­ ïîëèòè÷åñêîé­ ðåàëüíîñòè,­ à­ âìåñòå­ ñ­ òåì­ –­ ïðå-
åìñòâåííîñòè­è­ïðåäñêàçóåìîñòè­(ïðîãíîçèðóåìîñòè)­ýêî-
íîìè÷åñêîé,­ ñîöèàëüíîé,­ íðàâñòâåííîé­ ðåàëüíîñòè.
Êîíñòèòóöèÿ,­êàê­ÿäðî­âñåé­ïðàâîâîé­ñèñòåìû,­òîæå­ìîæåò
âûïîëíÿòü­îòâåäåííûå­åé­ôóíêöèè­òîëüêî­òîãäà,­êîãäà­îíà
ÿâëÿåòñÿ­ñòàáèëüíîé.­Êîíñòèòóöèÿ­íå­ïîäëåæèò­èçìåíåíèþ,
ïîêà­ åå­ ïîëîæåíèÿ­ìîãóò­ áûòü­ èñòîëêîâàíû­è­ òàêèì­îáðà-
çîì­ïðèñïîñîáëåíû­ê­íîâûì­ïîòðåáíîñòÿì­îáùåñòâà.­

Â­ ðàññìàòðèâàåìîì­ íàìè­ ñëó÷àå­ èçìåíåíèå­ Êîíñòè-
òóöèè­ ÿâëÿåòñÿ­ íåèçáåæíûì,­ ïîñêîëüêó,­ êàê­ óæå­ îòìå÷à-
ëîñü,­ ýòî­ ÿâëÿåòñÿ­ åäèíñòâåííûì­ ñïîñîáîì­ èñïîëíèòü
ðåøåíèå­ÅÑÏ×­ïî­äåëó­«Ïàêñàñ­ïðîòèâ­Ëèòâû».­Íå­òîëüêî­â
äàííîì,­ íî­ è­ âî­ âñåõ­ äðóãèõ­ ñëó÷àÿõ­ ïîïðàâêè­ â­ Êîíñòè-
òóöèþ­äîëæíû­âíîñèòüñÿ­ñ­ñîáëþäåíèåì­óñòàíîâëåííîãî­â
Êîíñòèòóöèè­ ïîðÿäêà.­ Íàðóøåíèå­ ïðåäóñìîòðåííîãî­ â
Êîíñòèòóöèè­ ïîðÿäêà­ èçìåíåíèÿ­ Êîíñòèòóöèè­ ñòàëî­ áû
îñíîâàíèåì­äëÿ­ïðèçíàíèÿ­êîíñòèòóöèîííîé­ïîïðàâêè­ïðî-
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ìè,­è­ïðåäñòàâèë­Ñåéìó­äëÿ­ïðèíÿòèÿ­ñîâåðøåííî­äðóãóþ
êîíñòèòóöèîííóþ­ïîïðàâêó,­÷åì­òà,­êîòîðàÿ­áûëà­ïðåäëîæå-
íà­ãðóïïîé­÷ëåíîâ­Ñåéìà­â­ñîñòàâå­1/4­îò­îáùåãî­÷èñëà­÷ëå-
íîâ­Ñåéìà.­Ìîãóò­ ëè­ êîìèòåòû­ è­ äðóãèå­ ñòðóêòóðíûå­ ïîä-
ðàçäåëåíèÿ­Ñåéìà,­êîòîðûå­ñîãëàñíî­Ñòàòóòó­Ñåéìà­äîëæ-
íû­ðàññìàòðèâàòü­ïðîåêò­êîíñòèòóöèîííîé­ïîïðàâêè,­ïðåä-
ñòàâëåííûé­ åå­ èíèöèàòîðàìè,­ îáëàäàòü­ ïîëíîìî÷èÿìè­ íà
èçìåíåíèå­ ñîäåðæàíèÿ­ êîíñòèòóöèîííîé­ïîïðàâêè,­ ïîäãî-
òîâëåííîé­åå­èíèöèàòîðàìè,­ïî­ñóùåñòâó,­íå­ïðîòèâîðå÷èò
ëè­ýòî­Êîíñòèòóöèè?­Â­ýòîì­çàêëþ÷àëîñü­ñóùåñòâî­ñïîðà.­

Êîíñòèòóöèÿ­ÿâëÿåòñÿ­öåëîñòíûì­àêòîì­(÷àñòü­1­ñòàòüè
6­Êîíñòèòóöèè).­Êîíñòèòóöèîííûé­Ñóä­â­ñâîèõ­ïîñòàíîâëå-
íèÿõ­ íå­ ðàç­ êîíñòàòèðîâàë,­ ÷òî­ öåëîñòíîñòü­ Êîíñòèòóöèè
îçíà÷àåò­inter alia òî,­÷òî­âñå­ïîëîæåíèÿ­Êîíñòèòóöèè­ñâÿçà-
íû­ìåæäó­ñîáîé­íå­òîëüêî­ôîðìàëüíî,­ïî­ñòðóêòóðå­èçëîæå-
íèÿ­êîíñòèòóöèîííûõ­íîðì,­íî­è­ïî­èõ­ñîäåðæàíèþ,­÷òî­ïðè
òîëêîâàíèè­ ñîäåðæàíèÿ­ êîíêðåòíîãî­ ïîëîæåíèÿ­ Êîíñòèòó-
öèè16 â­ áîëüøèíñòâå­ ñëó÷àåâ­ åãî­ íåâîçìîæíî­ òîëêîâàòü
îòäåëüíî­ îò­ äðóãèõ­ ïîëîæåíèé­ Êîíñòèòóöèè.­ Öåëîñòíîñòü
Êîíñòèòóöèè­ îáÿçûâàåò­ ïðè­ åå­ èíòåðïðåòàöèè­ óñòàíîâèòü
òàêîå­ðàâíîâåñèå­ìåæäó­öåííîñòÿìè,­êîòîðîå­íå­èñêàæàëî
áû­ ñîäåðæàíèå­ íè­ îäíîé­ öåííîñòè,­ îõðàíÿåìîé­ êîíñòèòó-
öèîííûìè­íîðìàìè17.­Êîíñòèòóöèîííûé­Ñóä­òàêæå­ïîä÷åð-
êèâàåò,­÷òî­ïðè­òîëêîâàíèè­Êîíñòèòóöèè­íåëüçÿ­îãðàíè÷èòü-
ñÿ­òîëüêî­ëèíãâèñòè÷åñêèì­(äîñëîâíûì)­åå­òîëêîâàíèåì,­à
ñëåäóåò­ ïðèìåíÿòü­ ðàçëè÷íûå­ ìåòîäû­ òîëêîâàíèÿ­ ïðàâà:
ëèíãâèñòè÷åñêèé­ (äîñëîâíûé),­ ñèñòåìíûé,­ îáùèõ­ ïðèíöè-
ïîâ­ ïðàâà,­ ëîãè÷åñêèé,­ òåëåîëîãè÷åñêèé,­ íàìåðåíèé­ çàêî-
íîäàòåëÿ,­ ïðåöåäåíòíûé,­ èñòîðè÷åñêèé,­ ñðàâíèòåëüíûé­ è
äð.­ Òîëüêî­ òàê­ –­ ïóòåì­ âñåñòîðîííåãî­ òîëêîâàíèÿ­ Êîíñ-
òèòóöèè­–­ñîçäàþòñÿ­ïðåäïîñûëêè­äëÿ­ðåàëèçàöèè­íàçíà÷å-
íèÿ­ Êîíñòèòóöèè­ êàê­ îáùåñòâåííîãî­ äîãîâîðà­ è­ àêòà­ âûñ-
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16­Заключение Конституционного Суда от 24 января 1995 г. Valstybės žinios,
1995, № 9-199.

17 Месонис Г. Методологические основы интерпретации Конституции.
Вильнюс: Центр регистров, 2010, с. 51.

18­Постановление Конституционного Суда от 25 мая 2004 г. Valstybės žinios,
2004, № 85-3094.

19­Постановление Конституционного Суда от 12 июля 2001 г. Valstybės žinios,
2001, № 62-2276.
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ñîîòâåòñòâîâàëî­ âñåì­ôîðìàëüíûì­ òðåáîâàíèÿì,­ ïîýòîìó
Êîíñòèòóöèîííûé­Ñóä­ïðèíÿë­õîäàòàéñòâî­ê­ðàññìîòðåíèþ,
õîòÿ­ áûëî­ î÷åâèäíî,­ ÷òî­ îáðàùåíèå­ Ñåéìà­ â­ Êîíñòè-
òóöèîííûé­Ñóä­ÿâëÿåòñÿ­ôèêòèâíûì,­ïîñêîëüêó­Ñåéì­èíòå-
ðåñîâàëî­ íå­ òî,­ ñîîòâåòñòâóåò­ ëè­ Êîíñòèòóöèè­ ÷àñòü­ 2
ñòàòüè­ 125­ Êîíñòèòóöèè,­ à­ òî,­ ìîæåò­ ëè­ Ñåéì­ ïðîäîëæèòü
îáñóæäåíèå­è­ïðèíÿòèå­ïðîåêòà­Çàêîíà­î­âíåñåíèè­èçìåíå-
íèé­â­ñòàòüþ­74­Êîíñòèòóöèè,­ïîçâîëÿþùåãî­ëèöó,­îòñòðà-
íåííîìó­ â­ ïîðÿäêå­ èìïè÷ìåíòà­ îò­ äîëæíîñòè,­ âíîâü­ áûòü
èçáðàííûì­íà­ïîñò­Ïðåçèäåíòà­Ðåñïóáëèêè,­â­Ñåéì,­à­òàêæå
áûòü­íàçíà÷åííûì­íà­äîëæíîñòè,­íà÷àëî­èñïîëíåíèÿ­êîòî-
ðûõ­ ñâÿçàíî­ ñ­ ïðèíåñåíèåì­ ïðåäóñìîòðåííîé­ â­ Êîíñòèòó-
öèè­ ïðèñÿãè.­Ñåéì,­ îáðàùàÿñü­ â­ Êîíñòèòóöèîííûé­Ñóä­ ïî
ïîâîäó­ ñîîòâåòñòâèÿ­ Êîíñòèòóöèè­ ÷àñòè­ 2­ ñòàòüè­ 125
Êîíñòèòóöèè,­äåéñòâóþùåé­óæå­áîëåå­øåñòè­ëåò,­íàäåÿëñÿ,
÷òî­ Êîíñòèòóöèîííûé­ Ñóä­ íå­ îñìåëèòñÿ­ ïðèçíàòü­ çàêîí,
êîòîðûì­ áûëà­ âíåñåíà­ ïîïðàâêà­ â­ ÷àñòü­ 2­ ñòàòüè­ 125
Êîíñòèòóöèè,­ïðîòèâîðå÷àùèì­Êîíñòèòóöèè­ïî­ïîðÿäêó­åãî
ïðèíÿòèÿ.­ Èíûìè­ ñëîâàìè,­ îæèäàëîñü,­ ÷òî­ Êîíñòèòóöè-
îííûé­ Ñóä­ ñîãëàñèòñÿ­ ñ­ òî÷êîé­ çðåíèÿ­ ïîëèòèêîâ,­ ÷òî
Êîìèòåò­Ñåéìà­ïî­âîïðîñàì­ïðàâà­è­ïðàâîïîðÿäêà­èëè­äðó-
ãèå­ ñòðóêòóðíûå­ ïîäðàçäåëåíèÿ­ Ñåéìà­ ïðè­ îáñóæäåíèè
ïðîåêòà­ïîïðàâêè­ê­Êîíñòèòóöèè,­ïðåäñòàâëåííîãî­ãðóïïîé
÷ëåíîâ­Ñåéìà­â­ñîñòàâå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà,
èìåþò­ ïîëíîìî÷èÿ­ ïî­ ñóùåñòâó­ èçìåíèòü­ òåêñò­ êîíñòèòó-
öèîííîé­ ïîïðàâêè,­ ïîäãîòîâëåííîé­ åå­ èíèöèàòîðàìè.­ Â
òàêîì­ñëó÷àå­Ñåéì­ìîã­áû­âòîðîé­ðàç­ãîëîñîâàòü­ïî­ïîâîäó
ïîïðàâêè­ê­ñòàòüå­74­Êîíñòèòóöèè,­êîòîðàÿ,­êàê­óæå­îòìå÷à-
ëîñü,­ïîçâîëèëà­áû­ëèöó,­îòñòðàíåííîìó­â­ïîðÿäêå­èìïè÷-
ìåíòà­ îò­ äîëæíîñòè,­ âíîâü­ áûòü­ èçáðàííûì­ íà­ ïîñò
Ïðåçèäåíòà­Ðåñïóáëèêè,­â­Ñåéì,­à­òàêæå­áûòü­íàçíà÷åííûì
íà­äîëæíîñòè,­íà÷àëî­èñïîëíåíèÿ­êîòîðûõ­ñâÿçàíî­ñ­ïðèíå-
ñåíèåì­ ïðåäóñìîòðåííîé­ â­ Êîíñòèòóöèè­ ïðèñÿãè.­ Îæè-
äàíèÿ­Ñåéìà,­÷òî­Êîíñòèòóöèîííûé­Ñóä­íå­îñìåëèòñÿ­ïðè-
çíàòü­ çàêîí,­ êîòîðûì­ áûëà­ âíåñåíà­ ïîïðàâêà­ â­ ÷àñòü­ 2
ñòàòüè­ 125­ Êîíñòèòóöèè,­ ïðîòèâîðå÷àùèì­ Êîíñòèòóöèè­ ïî
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òèâîðå÷àùåé­Êîíñòèòóöèè.­Êàê­óæå­îòìå÷àëîñü,­ïðè­îáñóæ-
äåíèè­Ñåéìîì­ïðîåêòà­ ïîïðàâêè­ â ñòàòüþ 74­Êîíñòèòóöèè
âîçíèêëî­ ñîìíåíèå­ ïî­ ïîâîäó­ òîãî,­ íå­ ïðîòèâîðå÷èò­ ëè
ïîïðàâêà­ â ñòàòüþ 74­ Êîíñòèòóöèè,­ çà­ êîòîðóþ­ Ñåéì­ óæå
îäíàæäû­ ïðîãîëîñîâàë,­ Êîíñòèòóöèè,­ ïîñêîëüêó­ Êîìèòåò
Ñåéìà­ïî­âîïðîñàì­ïðàâà­è­ïðàâîïîðÿäêà­ïðè­îáñóæäåíèè
ïðîåêòà­ ïîäãîòîâëåííîé­ ãðóïïîé­ ÷ëåíîâ­ Ñåéìà­ â­ ñîñòàâå
1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­ïîïðàâêè­ê­Êîíñòèòóöèè
ïî­ñóùåñòâó­èçìåíèë­ñîäåðæàíèå­êîíñòèòóöèîííîé­ïîïðàâ-
êè,­ïîäãîòîâëåííîé­åå­èíèöèàòîðàìè,­è­ïðåäñòàâèë­Ñåéìó
äëÿ­ïðèíÿòèÿ­ñîâåðøåííî­äðóãóþ­êîíñòèòóöèîííóþ­ïîïðàâ-
êó,­÷åì­òà,­êîòîðàÿ­áûëà­ïðåäëîæåíà­ãðóïïîé­÷ëåíîâ­Ñåéìà
â­ñîñòàâå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà.­Ðàçâåÿòü­äàí-
íîå­ñîìíåíèå­ìîã­òîëüêî­Êîíñòèòóöèîííûé­Ñóä.­

Ñåéì­ âûáðàë­ äîâîëüíî­ èíòåðåñíûé­ ñïîñîá­ ïðîâåðêè
îáîñíîâàííîñòè­òàêîãî­ñîìíåíèÿ:­7­íîÿáðÿ­2013­ã.­îí­îáðà-
òèëñÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä­ ñ­ ïðîñüáîé­ îïðåäåëèòü,­ íå
ïðîòèâîðå÷èò­ëè­Êîíñòèòóöèè­âíåñåííàÿ­Ñåéìîì­25­àïðåëÿ
2006­ã.­ïîïðàâêà­ê­÷àñòè­2­ñòàòüè­125­Êîíñòèòóöèè,­óñòàíàâ-
ëèâàþùàÿ­ïðàâîâîé­ñòàòóñ­Áàíêà­Ëèòâû?!­Ïîïðàâêà­ê­÷àñòè
2­ñòàòüè­125­Êîíñòèòóöèè­áûëà­âûáðàíà­ïîòîìó,­÷òî­ïðè­åå
ðàçðàáîòêå­ è­ ïðèíÿòèè­ ñëîæèëàñü­ àíàëîãè÷íàÿ­ ñèòóàöèÿ:
Êîìèòåò­ Ñåéìà­ ïî­ âîïðîñàì­ ïðàâà­ è­ ïðàâîïîðÿäêà­ ïðè
îáñóæäåíèè­ ïðîåêòà­ ïîïðàâêè­ ê­ ÷àñòè­ 2­ ñòàòüè­ 125
Êîíñòèòóöèè,­ ïðåäñòàâëåííîãî­ Ñåéìó­ ãðóïïîé­ ÷ëåíîâ
Ñåéìà­ â­ ñîñòàâå­ 1/4­ îò­ îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà,­ ïî
ñóùåñòâó­ èçìåíèë­ òåêñò­ ïîïðàâêè­ ê­ ÷àñòè­ 2­ ñòàòüè­ 125
Êîíñòèòóöèè­ è­ ïðåäñòàâèë­ Ñåéìó­ ñâîé­ òåêñò.­ Òîãäà­ Ñåéì
ãîëîñîâàë­ íå­ çà­ ïðîåêò­ ïîïðàâêè­ ê­ ÷àñòè­ 2­ ñòàòüè­ 125
Êîíñòèòóöèè,­ïðåäëîæåííûé­ãðóïïîé­÷ëåíîâ­Ñåéìà­â­ñîñòà-
âå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà,­à­çà­ïîäãîòîâëåííóþ
Êîìèòåòîì­ Ñåéìà­ ïî­ âîïðîñàì­ ïðàâà­ è­ ïðàâîïîðÿäêà
ïîïðàâêó­ â ÷àñòü 2­ ñòàòüè­ 125­ Êîíñòèòóöèè.­ Îáðàùåíèå
Ñåéìà­ â­ Êîíñòèòóöèîííûé­Ñóä­ ñ­ ïðîñüáîé­ îïðåäåëèòü,­ íå
ïðîòèâîðå÷èò­ ëè­ Êîíñòèòóöèè­ ïðèíÿòûé­ 25­ àïðåëÿ­ 2006­ ã.
Çàêîí­ î­ âíåñåíèè­ èçìåíåíèé­ â­ ñòàòüþ­ 125­ Êîíñòèòóöèè,
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äðóãèì­ åå­ ïîëîæåíèÿì.­ Ñàìà­ ïðèðîäà­ Êîíñòèòóöèè,­ êàê
àêòà­ âûñøåé­ þðèäè÷åñêîé­ ñèëû,­ èäåÿ­ êîíñòèòóöèîííîñòè
ïðåäïîëàãàåò,­÷òî­â­Êîíñòèòóöèè­íåò­è­íå­ìîæåò­áûòü­ïðî-
áåëîâ­ èëè­ âíóòðåííèõ­ ïðîòèâîðå÷èé­ (Ïîñòàíîâëåíèÿ
Êîíñòèòóöèîííîãî­Ñóäà­îò­25­ìàÿ­2004­ã.,­13­äåêàáðÿ­2004
ã.,­28­ìàðòà­2006­ã.,­24­ÿíâàðÿ­2014­ã.).­Ïîñðåäñòâîì­âíåñå-
íèÿ­ êîíñòèòóöèîííûõ­ ïîïðàâîê­ íåëüçÿ­ ïðîòèâîïîñòàâëÿòü
äðóã­ äðóãó­ ïîëîæåíèÿ­ Êîíñòèòóöèè,­ çàêðåïëåííûå­ â­ íèõ
öåííîñòè,­ inter alia íåëüçÿ­ ïðîòèâîïîñòàâëÿòü­ ïðàâîâîå
ðåãóëèðîâàíèå,­ óñòàíîâëåííîå­ â­ ãëàâàõ­ è­ ñòàòüÿõ
Êîíñòèòóöèè,­ êîíñòèòóöèîííî-ïðàâîâîìó­ ðåãóëèðîâàíèþ,
óñòàíîâëåííîìó­ â­ ñîñòàâíûõ­ ÷àñòÿõ­ Êîíñòèòóöèè.­ Êîíñòè-
òóöèîííîé­ ïîïðàâêîé­ íå­ ìîæåò­ áûòü­ ñîçäàíî­ òàêîå­ íîâîå
êîíñòèòóöèîííî-ïðàâîâîå­ ðåãóëèðîâàíèå,­ ïðè­ êîòîðîì
îäíî­ êîíñòèòóöèîííîå­ ïîëîæåíèå­ îïðîâåðãàëî­ áû­ äðóãîå
èëè­ ïðîòèâîðå÷èëî­áû­åìó­è­ òîëêîâàòü­ ýòè­ ïîëîæåíèÿ­ êàê
âçàèìíî­ñî÷åòàþùèåñÿ­áûëî­áû­íåâîçìîæíî.­Òàêèì­îáðà-
çîì,­â­÷àñòè­1­ñòàòüè­6­Êîíñòèòóöèè­çàëîæåí­èìïåðàòèâ,­чòî

пîпðàâêàмè â Кîíñòèòуцèю íå мîжåò áûòü íàðушåíà ñîгëà-

ñîâàííîñòü пîëîжåíèé Кîíñòèòуцèè, çàêðåпëåííûх â íåé

цåííîñòåé21.

Êîíñòèòóöèîííûé­ Ñóä­ â­ ñâîåì­ Ïîñòàíîâëåíèè­ îò­ 24
ÿíâàðÿ­2014­ã.­êîíñòàòèðîâàë,­÷òî­èìïåðàòèâ­ñîãëàñîâàííîñ-
òè­ ïîëîæåíèé­ Êîíñòèòóöèè­ пðåäпîëàгàåò мàòåðèàëüíûå è

пðîцåññуàëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé â

Êîíñòèòóöèþ22.­Ïîëîæåíèå­ïîñòàíîâëåíèÿ­Êîíñòèòóöèîííî-
ãî­Ñóäà­î­òîì,­÷òî­â­Êîíñòèòóöèè­ïðåäóñìîòðåíû­пðîцåññу-

àëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé â Кîíñòèòу-

цèю,­îñíîâàíî­íà­òîì,­÷òî­â­Êîíñòèòóöèè­çàêðåïëåí­ïîðÿäîê
åå­èçìåíåíèÿ,­ êîòîðûé­íåîáõîäèìî­ñîáëþäàòü­ïðè­âíåñå-
íèè­ êîíñòèòóöèîííûõ­ ïîïðàâîê.­ Â­ íàó÷íî-þðèäè÷åñêîé
ëèòåðàòóðå­ èìååòñÿ­ âñåîáùàÿ­ äîãîâîðåííîñòü,­ ÷òî­ íåñî-
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ïîðÿäêó­ åãî­ ïðèíÿòèÿ,­ íå­ îïðàâäàëèñü.­ Êîíñòèòóöèîííûé
Ñóä­â­ñâîåì­Ïîñòàíîâëåíèè­îò­24­ÿíâàðÿ­2014­ã.­êîíñòàòè-
ðîâàë,­÷òî­ïðèíÿòûé­Ñåéìîì­25­àïðåëÿ­2006­ã.­Çàêîí­î­âíå-
ñåíèè­èçìåíåíèé­â­÷àñòü­2­ñòàòüè­125­Êîíñòèòóöèè­ïðîòèâî-
ðå÷èò­Êîíñòèòóöèè­ïî­ïîðÿäêó­åãî­ïðèíÿòèÿ.­Ýòî­îçíà÷àåò,
÷òî­÷àñòü­2­ñòàòüè­125­Êîíñòèòóöèè­âïðåäü­íå­ìîæåò­ïðèìå-
íÿòüñÿ,­ ÷òî­ îíà­ èñêëþ÷åíà­ èç­ ïðàâîâîé­ ñèñòåìû­ Ëèòâû.
Ïåðåä­ òåì­ êàê­ ïðèñòóïèòü­ ê­ îáñóæäåíèþ­ àðãóìåíòîâ,
îáîñíîâûâàþùèõ­ ïîñòàíîâëåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà,
ðàññìîòðèì­ îáùèå­ òðåáîâàíèÿ­ ê­ âíåñåíèþ­ èçìåíåíèé­ â
Êîíñòèòóöèþ.

II.­Тðåáîâàíèÿ­ê­êîíñòèòóöèîííûм­ïîïðàâêàм

Êîíñòèòóöèîííî-ïðàâîâîå­ ðåãóëèðîâàíèå­ âíåñåíèÿ
èçìåíåíèé­â­Êîíñòèòóöèþ­îáóñëîâëåíî­ïîíèìàíèåì­ñàìîé
Êîíñòèòóöèè,­ åå­ ïðèðîäîé­ è­ íàçíà÷åíèåì.­ Êîíñòèòóöèîí-
íûé­Ñóä­â­ ñâîåì­Ïîñòàíîâëåíèè­îò­24­ ÿíâàðÿ­2014­ ã.­ êîí-
ñòàòèðîâàë,­ ÷òî­ ïîñðåäñòâîì­ âíåñåíèÿ­ êîíñòèòóöèîííûõ
ïîïðàâîê­èçìåíÿåòñÿ­ñîäåðæàíèå­ïîëîæåíèé­Êîíñòèòóöèè,
âçàèìîñâÿçè­ìåæäó­ýòèìè­ïîëîæåíèÿìè,­ìîæåò­áûòü­èçìå-
íåíî­ðàâíîâåñèå­ìåæäó­çàêðåïëåííûìè­â­Êîíñòèòóöèè­öåí-
íîñòÿìè;­ â­ ðåçóëüòàòå­ èçìåíåíèÿ­ îäíèõ­ ïîëîæåíèé­ Êîíñ-
òèòóöèè­ìîæåò­ìåíÿòüñÿ­ñîäåðæàíèå­äðóãèõ­åå­ïîëîæåíèé­è
êîíñòèòóöèîííî-ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ â­ öåëîì.­ Ïðè
âíåñåíèè­ â­ Êîíñòèòóöèþ­ ïîïðàâîê­ äîëæåí­ ñîáëþäàòüñÿ
çàêðåïëåííûé­ â­ ÷àñòè­ 1­ ñòàòüè­ 6­ Êîíñòèòóöèè­ èìïåðàòèâ,
÷òî­Кîíñòèòуцèÿ ÿâëÿåòñÿ цåëîñòíûм àêòîм20.­ Êîíñòèòóöè-
îííûé­Ñóä­íåîäíîêðàòíî­êîíñòàòèðîâàë,­÷òî­âñå­ïîëîæåíèÿ
Êîíñòèòóöèè­ òàê­ ñâÿçàíû­ ìåæäó­ ñîáîé,­ ÷òî­ ñîäåðæàíèå
îäíèõ­ ïîëîæåíèé­ Êîíñòèòóöèè­ îáóñëîâëèâàåò­ ñîäåðæàíèå
äðóãèõ­åå­ïîëîæåíèé;­êîíñòèòóöèîííûå­ïîëîæåíèÿ­ñîñòàâ-
ëÿþò­åäèíóþ,­âíóòðåííå­ñîãëàñîâàííóþ­ñèñòåìó;­íè­îäíî­èç
ïîëîæåíèé­Êîíñòèòóöèè­íå­ìîæåò­áûòü­ïðîòèâîïîñòàâëåíî
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20­Постановление Конституционного Суда от 24 января 2014 г. TAR, 2014-
01-24, № 478.
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21­Постановление Конституционного Суда от 24 января 2014 г. TAR, 2014-
01-24, № 478.

22­Постановление Конституционного Суда от 24 января 2014 г. TAR, 2014-
01-24, № 478.



íèÿ­Êîíñòèòóöèè­èìååò­ïðàâî­ãðóïïà­÷ëåíîâ­Ñåéìà­÷èñëåí-
íîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­èëè­íå
ìåíåå­ 300­ òûñÿ÷­ èçáèðàòåëåé­ (÷àñòü­ 1­ ñòàòüè­ 147
Êîíñòèòóöèè).­ Êîíñòèòóöèîííûå­ ïîïðàâêè­ ê­ òåì­ ïîëîæå-
íèÿì­Êîíñòèòóöèè,­êîòîðûå­ìîãóò­áûòü­èçìåíåíû­Ñåéìîì,
äîëæíû­ ðàññìàòðèâàòüñÿ­ è­ ãîëîñîâàíèå­ ïî­ íèì­ äîëæíî
ïðîâîäèòüñÿ­äâàæäû;­ìåæäó­ýòèìè­ãîëîñîâàíèÿìè­äîëæåí
äåëàòüñÿ­íå­ìåíåå­÷åì­òðåõìåñÿ÷íûé­ïåðåðûâ;­ïðîåêò­çàêî-
íà­îá­èçìåíåíèè­Êîíñòèòóöèè­ñ÷èòàåòñÿ­ïðèíÿòûì­Ñåéìîì,
åñëè­ ïðè­ êàæäîì­ ãîëîñîâàíèè­ çà­ ýòî­ ïðîãîëîñîâàëî­ íå
ìåíåå­ 2/3­ îò­ îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà­ (÷àñòü­ 3­ ñòàòüè
148­ Êîíñòèòóöèè).­ Íåïðèíÿòàÿ­ êîíñòèòóöèîííàÿ­ ïîïðàâêà
ìîæåò­áûòü­âíåñåíà­íà­íîâîå­ðàññìîòðåíèå­Ñåéìà­íå­ðàíåå
÷åì­÷åðåç­ãîä­ (÷àñòü­4­ñòàòüè­148­Êîíñòèòóöèè).­Ïðèíÿòûé
çàêîí­ îá­ èçìåíåíèè­ Êîíñòèòóöèè­ ïîäïèñûâàåòñÿ
Ïðåçèäåíòîì­Ðåñïóáëèêè­è­íå­ïîçäíåå­÷åì­â­òå÷åíèå­5­äíåé
îôèöèàëüíî­ îáíàðîäóåòñÿ­ (÷àñòü­ 1­ ñòàòüè­ 149­ Êîíñòè-
òóöèè).­Ïðåçèäåíò­Ðåñïóáëèêè­íå­èìååò­ïðàâà­îòëàãàòåëü-
íîãî­ âåòî­ ïî­ îòíîøåíèþ­ ê­ çàêîíó­ îá­ èçìåíåíèè
Êîíñòèòóöèè.­ Çàêîí­ îá­ èçìåíåíèè­Êîíñòèòóöèè­ âñòóïàåò­ â
ñèëó­ íå­ ðàíåå­ ÷åì­ ÷åðåç­ îäèí­ ìåñÿö­ ïîñëå­ åãî­ ïðèíÿòèÿ
(÷àñòü­3­ñòàòüè­149­Êîíñòèòóöèè).

Îòâåò­ íà­ âîïðîñ,­ èìååò­ ëè­ êîìèòåò­ Ñåéìà­ ïðàâî­ ïî
ñóùåñòâó­ èçìåíèòü­ ñîäåðæàíèå­ ïðîåêòà­ êîíñòèòóöèîííîé
ïîïðàâêè,­ ïðåäëîæåííîé­ Ñåéìó­ ãðóïïîé­ ÷ëåíîâ­ Ñåéìà­ â
ñîñòàâå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà,­ìîæåò­ëè­êîìè-
òåò­ Ñåéìà­ òàêîé,­ ïî­ ñóùåñòâó­ èçìåíåííûé­ êîìèòåòîì
Ñåéìà­ ïðîåêò­ êîíñòèòóöèîííîé­ ïîïðàâêè,­ ïðåäñòàâèòü
Ñåéìó,­ è­ ìîæåò­ ëè­ Ñåéì­ ïðèíÿòü­ òàêîé­ ðàçðàáîòàííûé
êîìèòåòîì­Ñåéìà­è­ïðåäñòàâëåííûé­Ñåéìó­ïðîåêò­êîíñòè-
òóöèîííîé­ ïîïðàâêè,­ îáóñëîâëåí­ ïîíèìàíèåì­ ïîëîæåíèÿ,
ñîäåðæàùåãîñÿ­â­÷àñòè­1­ñòàòüè­147­Êîíñòèòóöèè:­«Âíåñòè­â
Ñåéì­ ïðåäëîæåíèå­ îòíîñèòåëüíî­ ïîïðàâêè­ â Êîíñòèòóöèþ
èìååò­ïðàâî­ãðóïïà­÷ëåíîâ­Ñåéìà­â­ñîñòàâå­íå­ìåíåå­1/4­îò
îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà».­

Óïîòðåáëÿåìîå­â­ïîëîæåíèè,­ñîäåðæàùåìñÿ­â­ ÷àñòè­1
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áëþäåíèå­óñòàíîâëåííîãî­â­Êîíñòèòóöèè­ïîðÿäêà­åå­èçìå-
íåíèÿ­ ñòàëî­ áû­ îñíîâàíèåì­ äëÿ­ ïðèçíàíèÿ­ êîíñòèòóöèîí-
íîé­ïîïðàâêè­ïðîòèâîðå÷àùåé­Êîíñòèòóöèè­ïî­ïîðÿäêó­ åå
ïðèíÿòèÿ,­ ïîýòîìó­ óêàçàííîå­ ïîëîæåíèå­ ïîñòàíîâëåíèÿ
Êîíñòèòóöèîííîãî­Ñóäà­íå­ÿâëÿåòñÿ­íîâûì­èëè­ìàëîèçâåñò-
íûì­ñëîâîì­â­êîíñòèòóöèîííîé­þðèñïðóäåíöèè.­Ïîëîæåíèå
«â­ Êîíñòèòóöèè­ çàêðåïëåíû­ пðîцåññуàëüíûå îгðàíèчåíèÿ

пðè âíåñåíèè èçмåíåíèé â Кîíñòèòуцèю» ÿâëÿåòñÿ­âàæíûì
â­ äðóãîì­ ïëàíå,­ –­ â­ þðèäè÷åñêèé­ îáîðîò­ ââåäåíî­ íîâîå
ïîíÿòèå­ «пðîцåññуàëüíûå îгðàíèчåíèÿ». Ðàíüøå­ óïîòðåá-
ëÿëèñü­äðóãèå­ïîíÿòèÿ:­«ïîðÿäîê­èçìåíåíèÿ­Êîíñòèòóöèè»,
«îáÿçàííîñòü­ ñîáëþäàòü­ óñòàíîâëåííûé­ â­ Êîíñòèòóöèè
ïîðÿäîê­ èçìåíåíèÿ­ Êîíñòèòóöèè»,­ «çàïðåò­ íà­ íàðóøåíèå
ïîðÿäêà­ èçìåíåíèÿ­ Êîíñòèòóöèè»­ è­ äð.­ Èñïîëüçîâàííîå­ â
ïîñòàíîâëåíèè­Êîíñòèòóöèîííîãî­Ñóäà­ïîíÿòèå­«пðîцåññу-

àëüíûå îгðàíèчåíèÿ» îçíà÷àåò inter alia, ÷òî­äàííîå­ïîíÿòèå
ñòàëî­ êîíñòèòóöèîííûì,­ ÷òî­îíî­áóäåò­èñïîëüçîâàòüñÿ­ (íå
ìîæåò­âïðåäü­íå­èñïîëüçîâàòüñÿ)­ïðè­ðàñêðûòèè­ñîäåðæà-
íèÿ­ óñòàíîâëåííîãî­ â­ Êîíñòèòóöèè­ ïîðÿäêà­ èçìåíåíèÿ
Êîíñòèòóöèè.

Ïðîцåññуàëüíûå îгðàíèчåíèÿ пðè âíåñåíèè èçмåíåíèé

â Кîíñòèòуцèю âûâîäèëèñü­ Êîíñòèòóöèîííûì­ Ñóäîì­ èç
ïîëîæåíèé,­ эêñпëèцèòíî çàêðåïëåííûõ­ â­ ñòàòüÿõ­ 147–149
Êîíñòèòóöèè.­ Ñîãëàñíî­ ÷àñòè­ 1­ ñòàòüè­ 148­ Êîíñòèòóöèè
«ïîëîæåíèå­ñòàòüè­1­Êîíñòèòóöèè­ «Ëèòîâñêîå­ ãîñóäàðñòâî
ÿâëÿåòñÿ­ íåçàâèñèìîé­ äåìîêðàòè÷åñêîé­ ðåñïóáëèêîé»
ìîæåò­áûòü­èçìåíåíî­ òîëüêî­ ïóòåì­ðåôåðåíäóìà,­ åñëè­ çà
ýòî­âûñêàçàëîñü­áû­íå­ìåíåå­3/4­ãðàæäàí­Ëèòâû,­îáëàäàþ-
ùèõ­ èçáèðàòåëüíûì­ ïðàâîì».­ Òîëüêî­ ïóòåì­ ðåôåðåíäóìà
ìîãóò­áûòü­èçìåíåíû­ïîëîæåíèÿ­ãëàâû­ïåðâîé­Êîíñòèòóöèè
«Ëèòîâñêîå­ ãîñóäàðñòâî»­ è­ ãëàâû­ ÷åòûðíàäöàòîé
«Èçìåíåíèå­Êîíñòèòóöèè»­(÷àñòü­2­ñòàòüè­148­Êîíñòèòóöèè).
Äðугèå ïîëîæåíèÿ­Êîíñòèòóöèè­ìîãóò­áûòü­èçìåíåíû­äâóìÿ
ñïîñîáàìè:­ âî-пåðâûх,­ îíè­ ìîãóò­ áûòü­ èçìåíåíû­ ïóòåì
ðåôåðåíäóìà;­âî-âòîðûх,­èõ­ìîæåò­èçìåíèòü­Ñåéì.­Âíåñòè
â­Ñåéì­ïðåäëîæåíèå­îòíîñèòåëüíî­èçìåíåíèÿ­èëè­äîïîëíå-
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ãèì,­÷åì­óêàçàíî­â­÷àñòè­1­ñòàòüè­147­Êîíñòèòóöèè,­ñóáúåêò-
îì.­Ñ­äðóãîé­ñòîðîíû,­òî,­÷òî­â­÷àñòè­1­ñòàòüè­147­Êîíñòè-
òóöèè­óñòàíîâëåíî­èñêëþ÷èòåëüíîå­ïðàâî­ñóáúåêòîâ­ïðåä-
ëîæåíèÿ­îá­èçìåíåíèè­Êîíñòèòóöèè­–­ãðóïïû­÷ëåíîâ­Ñåéìà
÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà
èëè­íå­ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòåëåé­–­âíåñòè­â­Ñåéì
ïðåäëîæåíèå­ îòíîñèòåëüíî­ èçìåíåíèÿ­ èëè­ äîïîëíåíèÿ
Êîíñòèòóöèè,­íå­îçíà÷àåò,­÷òî­Ñåéì­ïðè­ðàññìîòðåíèè­âíå-
ñåííîãî­ ïðåäëîæåíèÿ­ âîîáùå­ íå­ ìîæåò­ èçìåíèòü­ òåêñò
çàêîíîïðîåêòà­ îá­ èçìåíåíèè­ Êîíñòèòóöèè.­ Òåì­ íå­ ìåíåå
ïðè­èçìåíåíèè­òåêñòà­çàêîíîïðîåêòà­îá­èçìåíåíèè­Êîíñòè-
òóöèè­íå­ìîæåò­áûòü­îïðîâåðãíóòî­óñòàíîâëåííîå­â­÷àñòè­1
ñòàòüè­147­Êîíñòèòóöèè­èñêëþ÷èòåëüíîå­ïðàâî­ãðóïïû­÷ëå-
íîâ­Ñåéìà­÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëå-
íîâ­Ñåéìà­èëè­íå­ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòåëåé­âíåñòè
â­Ñåéì­ïðåäëîæåíèå­îòíîñèòåëüíî­èçìåíåíèÿ­èëè­äîïîëíå-
íèÿ­Êîíñòèòóöèè.­Îòìå÷àëîñü,­÷òî­Ñåéì­íå­ìîæåò­ðàññìàò-
ðèâàòü­ è­ ïðîâîäèòü­ ãîëîñîâàíèå­ ïî­ ïîâîäó­ ïðåäëîæåíèÿ
îòíîñèòåëüíî­èçìåíåíèÿ­èëè­äîïîëíåíèÿ­Êîíñòèòóöèè,­âíå-
ñåííîãî­äðóãèì,­÷åì­óêàçàíî­â­÷àñòè­1­ñòàòüè­147­Êîíñòèòó-
öèè,­ ñóáúåêòîì,­ ïîýòîìó­ â­ ñîîòâåòñòâèè­ ñ­ Êîíñòèòóöèåé
ïðè­ðàññìîòðåíèè­â­Ñåéìå­âíåñåííûõ­ïðåäóñìîòðåííûìè­â
÷àñòè­1­ñòàòüè­147­Êîíñòèòóöèè­ñóáúåêòàìè­çàêîíîïðîåêòîâ
îá­ èçìåíåíèè­ Êîíñòèòóöèè­ мîгуò пðîèçâîäèòüñÿ òîëüêî

íåñуùåñòâåííûå èçмåíåíèÿ, ò.­ å.­ èçìåíåíèÿ,­ ïî­ ñóùåñòâó
íå­ ìåíÿþùèå­ ñîäåðæàíèå­ ïðåäñòàâëåííîãî­ ïðîåêòà,
ïîñðåäñòâîì­êîòîðûõ­ïðåñëåäóåòñÿ­öåëü­ëó÷øå­îòðåäàêòè-
ðîâàòü­ òåêñò­ êîíñòèòóöèîííîé­ ïîïðàâêè­ ñ­ òî÷êè­ çðåíèÿ
ëèòîâñêîãî­ ÿçûêà­ è­ þðèäè÷åñêîé­ òåõíèêè­ áåç­ èçìåíåíèÿ
îáúåìà­ êîíñòèòóöèîííî-ïðàâîâîãî­ ðåãóëèðîâàíèÿ,­ óòî÷-
íèòü­ èëè­ êîíêðåòèçèðîâàòü­ ïðåäëàãàåìûå­ ôîðìóëèðîâêè.
Ñëåäîâàòåëüíî,­èç­÷àñòè­1­ñòàòüè­147­Êîíñòèòóöèè­âûòåêàåò
çàïðåò­ íà­ ñóùåñòâåííîå­ èçìåíåíèå­ ïðè­ ðàññìîòðåíèè­ â
Ñåéìå­ ñîäåðæàíèÿ­ çàêîíîïðîåêòà­ îá­ èçìåíåíèè­ Êîíñòè-
òóöèè,­ ïðåäñòàâëåííîãî­ ãðóïïîé­ ÷ëåíîâ­ Ñåéìà­ ÷èñëåí-
íîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­èëè­íå
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ñòàòüè­ 147­ Êîíñòèòóöèè,­ ïîíÿòèå­ «ïðåäëîæåíèå­ îòíîñè-
òåëüíî­èçìåíåíèÿ­èëè­äîïîëíåíèÿ­Êîíñòèòóöèè­Ëèòîâñêîé
Ðåñïóáëèêè»­ íå­ ìîæåò­ áûòü­ èñòîëêîâàíî­ äîñëîâíî,­ êàê
îçíà÷àþùåå­ëþáîå,­â­òîì­÷èñëå­è­íåÿñíî­ñôîðìóëèðîâàí-
íîå,­íåêîíêðåòíîå,­àáñòðàêòíîå­ïðåäëîæåíèå­èëè­èäåþ­îá
èçìåíåíèè­èëè­äîïîëíåíèè­Êîíñòèòóöèè.­Ïîäîáíîå­òîëêî-
âàíèå­äàííîãî­ïîíÿòèÿ­áûëî­áû­êîíñòèòóöèîííî­íåîáîñíî-
âàííûì,­ïîñêîëüêó­îçíà÷àëî­áû,­÷òî­óñòàíîâëåííûå­â­÷àñòè
1­ñòàòüè­147­Êîíñòèòóöèè­ñóáúåêòû­ìîãëè­áû­ïðåäñòàâèòü­â
Ñåéì­ïðåäëîæåíèÿ­îá­èçìåíåíèè­Êîíñòèòóöèè,­à­Ñåéì­äîë-
æåí­áûë­áû­ðàññìàòðèâàòü­ëþáîå­ïðåäëîæåíèå­îá­èçìåíå-
íèè­èëè­äîïîëíåíèè­Êîíñòèòóöèè,­ inter alia è­òàêîå,­â­êîòî-
ðîì­áûëà­áû­ñôîðìóëèðîâàíà­ëèøü­èäåÿ­èëè­öåëü­ïðåäëî-
æåíèÿ­îá­èçìåíåíèè­èëè­äîïîëíåíèè­Êîíñòèòóöèè,­à­íå­êîí-
êðåòíûé­ òåêñò­ êîíñòèòóöèîííîé­ ïîïðàâêè;­ â­ ñëó÷àå­ âíåñå-
íèÿ­ íà­ ðàññìîòðåíèå­ Ñåéìà­ òàêîãî­ ïðåäëîæåíèÿ­ îòíîñè-
òåëüíî­èçìåíåíèÿ­èëè­äîïîëíåíèÿ­Êîíñòèòóöèè,­â­êîòîðîì
íå­ ñôîðìóëèðîâàíî­ êîíêðåòíîå­ìåíÿþùåå­èëè­äîïîëíÿþ-
ùåå­Êîíñòèòóöèþ­ïîëîæåíèå,­ inter alia íå­óêàçàíà­êîíêðåò-
íàÿ­ èçìåíÿåìàÿ­ èëè­ äîïîëíÿåìàÿ­ ñòàòüÿ­ Êîíñòèòóöèè­ (åå
÷àñòü­ èëè­ ïóíêò),­ îòñóòñòâîâàë­ áû­ îáúåêò­ ðàññìîòðåíèÿ.
Êîíñòèòóöèîííûé­Ñóä­â­ñâîåì­Ïîñòàíîâëåíèè­îò­24­ÿíâàðÿ
2014­ã.­êîíñòàòèðîâàë,­÷òî­óïîòðåáëÿåìîå­â­÷àñòè­1­ñòàòüè
147­ Êîíñòèòóöèè­ ïîíÿòèå­ «ïðåäëîæåíèå­ îòíîñèòåëüíî
èçìåíåíèÿ­ èëè­ äîïîëíåíèÿ­ Êîíñòèòóöèè­ Ëèòîâñêîé­ Ðåñ-
ïóáëèêè»­ îçíà÷àåò,­ ÷òî­ ýòî­ ÿâëÿåòñÿ­ пðîåêòîм пîпðàâêè ê

Кîíñòèòуцèè, ò. å. пðîåêòîм çàêîíà îá èçмåíåíèè Кîíñòè-

òуцèè. Â­ ñîîòâåòñòâèè­ ñ­ ÷àñòüþ­ 1­ ñòàòüè­ 147­ Êîíñòèòóöèè
âíåñòè­ â­ Ñåéì­ ïðåäëîæåíèå­ îòíîñèòåëüíî­ èçìåíåíèÿ­ èëè
äîïîëíåíèÿ­Êîíñòèòóöèè­èìåþò­ïðàâî­òîëüêî­äâà­ñóáúåêòà:
ãðóïïà­÷ëåíîâ­Ñåéìà­÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî
÷èñëà­÷ëåíîâ­Ñåéìà­èëè­íå­ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòå-
ëåé;­íèêàêèì­äðóãèì­ñóáúåêòàì­òàêîå­ïðàâî­ïî­Êîíñòèòóöèè
íå­ïðåäîñòàâëåíî.­Ñåéì­íå­ìîæåò­ðàññìàòðèâàòü­è­ïðîâî-
äèòü­ ãîëîñîâàíèå­ ïî­ ïîâîäó­ ïðåäëîæåíèÿ­ îòíîñèòåëüíî
èçìåíåíèÿ­ èëè­ äîïîëíåíèÿ­ Êîíñòèòóöèè,­ âíåñåííîãî­ äðó-
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Êîíñòèòóöèè­Ëèòîâñêîé­Ðåñïóáëèêè­èìååò­ïðàâî­ãðóïïà­÷ëå-
íîâ­Ñåéìà­â­ñîñòàâå­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ
Ñåéìà»,­ ïðè­ ðàññìîòðåíèè­ â­Ñåéìå­ ïî­ ñóùåñòâó­ èçìåíèòü
ñîäåðæàíèå­çàêîíîïðîåêòà­îá­èçìåíåíèè­Êîíñòèòóöèè,­âíå-
ñåííîãî­ ãðóïïîé­÷ëåíîâ­Ñåéìà­÷èñëåííîñòüþ­íå­ìåíåå­1/4
îò­ îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà.­ Êîíñòèòóöèîííûé­ Ñóä­ â
ñâîåì­Ïîñòàíîâëåíèè­ îò­ 24­ ÿíâàðÿ­ 2014­ ã.­ êîíñòàòèðîâàë,
÷òî­ ïðèíÿòûé­Ñåéìîì­ 25­ àïðåëÿ­ 2006­ ã.­ Çàêîí­ î­ âíåñåíèè
èçìåíåíèé­â­ ÷àñòü­2­ñòàòüè­125­Êîíñòèòóöèè­ïðîòèâîðå÷èò
Êîíñòèòóöèè­ ïî­ ïîðÿäêó­ åãî­ ïðèíÿòèÿ.­ Òàêàÿ­ êîíñòàòàöèÿ
êîñâåííûì­ îáðàçîì­ îçíà÷àåò­ è­ òî,­ ÷òî­ ñîñòîÿâøååñÿ­ â
Ñåéìå­ 22­ îêòÿáðÿ­ 2013­ ã. пåðâîå гîëîñîâàíèå ïî­ ïîâîäó
äîïîëíåíèÿ­ ñòàòüè­ 74­ Êîíñòèòóöèè­ íîâûì­ ïîëîæåíèåì,
ïðåäóñìàòðèâàþùèì,­ ÷òî­ ïðàâîâûå­ ïîñëåäñòâèÿ­ äëÿ­ ëèöà,
îòñòðàíåííîãî­ îò­ äîëæíîñòè­ â­ ïîðÿäêå­ èìïè÷ìåíòà,­ óñòà-
íàâëèâàþòñÿ­ êîíñòèòóöèîííûì­ çàêîíîì,­ ÿâëÿåòñÿ­àíòèêîí-

ñòèòуцèîííûм, ïîñêîëüêó­ Ñåéì­ ãîëîñîâàë­ íå­ çà­ êîíñòèòó-
öèîííóþ­ïîïðàâêó,­ ïðåäëîæåííóþ­èíèöèàòîðàìè­ êîíñòèòó-
öèîííîé­ïîïðàâêè,­ò.­å.­ãðóïïîé­÷ëåíîâ­Ñåéìà­â­ñîñòàâå­1/4
îò­ îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà,­ à­ çà­ êîíñòèòóöèîííóþ
ïîïðàâêó,­ ïîäãîòîâëåííóþ­ Êîìèòåòîì­ Ñåéìà­ ïî­ âîïðîñàì
ïðàâà­ è­ ïðàâîïîðÿäêà,­ êîòîðàÿ­ ïî­ ñóùåñòâó­ îòëè÷àåòñÿ­ îò
ïðåäëîæåííîé­ãðóïïîé­÷ëåíîâ­Ñåéìà.­Ñëåäîâàòåëüíî,­Ñåéì
íå­ñìîæåò­âòîðîé­ðàç­ãîëîñîâàòü­ïî­ïîâîäó­ïðîåêòà­Çàêîíà
î­âíåñåíèè­èçìåíåíèé­â­ñòàòüþ­74­Êîíñòèòóöèè,­ïîçâîëÿþ-
ùåãî­ëèöó,­îòñòðàíåííîìó­â­ïîðÿäêå­èìïè÷ìåíòà­îò­äîëæíî-
ñòè,­âíîâü­áûòü­èçáðàííûì­íà­ïîñò­Ïðåçèäåíòà­Ðåñïóáëèêè,
â­ Ñåéì,­ à­ òàêæå­ áûòü­ íàçíà÷åííûì­ íà­ äîëæíîñòè,­ íà÷àëî
èñïîëíåíèÿ­êîòîðûõ­ñâÿçàíî­ñ­ïðèíåñåíèåì­ïðåäóñìîòðåí-
íîé­â­Êîíñòèòóöèè­ïðèñÿãè.­Âåðíóòüñÿ­ê­ýòîìó­âîïðîñó­Ñåéì
ñìîæåò­òîëüêî­â­ñëó÷àå­âíåñåíèÿ­ãðóïïîé­÷ëåíîâ­Ñåéìà­÷èñ-
ëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­èëè
íå­ìåíåå­ ÷åì­300­ òûñÿ÷­èçáèðàòåëåé­ â­Ñåéì­ïðåäëîæåíèÿ
îòíîñèòåëüíî­ èçìåíåíèÿ­ ñîîòâåòñòâóþùåé­ ñòàòüè
Êîíñòèòóöèè.­Âñÿ­ïðîöåäóðà­èçìåíåíèÿ­Êîíñòèòóöèè­äîëæ-
íà­áóäåò­áûòü­íà÷àòà­çàíîâî.­

ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòåëåé,­inter alia òàêèì­îáðàçîì,
÷òîáû­áûëà­èñêàæåíà­öåëü­ïðåäëàãàåìîãî­êîíñòèòóöèîííî-
ïðàâîâîãî­ ðåãóëèðîâàíèÿ,­ èçìåíåí­ îáúåì­ ïðåäëàãàåìîãî
êîíñòèòóöèîííî-ïðàâîâîãî­ ðåãóëèðîâàíèÿ,­ ïðåäëàãàëèñü
ñîâåðøåííî­ äðóãèå­ ñðåäñòâà­ êîíñòèòóöèîííî-ïðàâîâîãî
ðåãóëèðîâàíèÿ­äëÿ­äîñòèæåíèÿ­ïîñòàâëåííîé­öåëè,­ïðåäëà-
ãàëîñü­ ìåíÿòü­ äðóãîå­ ïîëîæåíèå­ Êîíñòèòóöèè.­ Â­ ñëó÷àå
âíåñåíèÿ­êîìèòåòîì­èëè­äðóãèì­ñòðóêòóðíûì­ïîäðàçäåëå-
íèåì­ Ñåéìà­ ñóùåñòâåííûõ­ èçìåíåíèé­ â­ ïðîåêò­ êîíñòèòó-
öèîííîé­ ïîïðàâêè,­ ïðåäñòàâëåííûé­ åå­ èíèöèàòîðàìè,­ ýòî
îçíà÷àëî­ áû­ ïîÿâëåíèå­ íîâîãî­ ïðîåêòà­ êîíñòèòóöèîííîé
ïîïðàâêè.­Ñîãëàñíî­Êîíñòèòóöèè­êîìèòåò­èëè­äðóãîå­ñòðóê-
òóðíîå­ ïîäðàçäåëåíèå­ Ñåéìà­ íå­ âïðàâå­ âíåñòè­ â­ Ñåéì
ïðåäëîæåíèå­îòíîñèòåëüíî­èçìåíåíèÿ­Êîíñòèòóöèè.­Òàêèì
ïðàâîì,­êàê­óæå­îòìå÷àëîñü,­îáëàäàåò­òîëüêî­ãðóïïà­÷ëåíîâ
Ñåéìà­÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ
Ñåéìà­èëè­íå­ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòåëåé.­Ñåéì­ïðè
ðàññìîòðåíèè­ïðîåêòà­êîíñòèòóöèîííîé­ïîïðàâêè,­âíåñåí-
íîãî­ ãðóïïîé­÷ëåíîâ­Ñåéìà­÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò
îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà­ èëè­ íå­ ìåíåå­ ÷åì­ 300­ òûñÿ÷
èçáèðàòåëåé,­ ìîæåò­ îäîáðèòü­ ïðîåêò­ èëè­ åãî­ îòêëîíèòü;
Ñåéì­íå­ìîæåò­èçìåíèòü­âíåñåííûé­ïðîåêò­ïî­ñóùåñòâó.

Êîíñòèòóöèîííûé­Ñóä­ïðè­ðàññìîòðåíèè­âîïðîñà­î­òîì,
íå­ ïðîòèâîðå÷èò­ ëè­ ïðèíÿòûé­ Ñåéìîì­ 25­ àïðåëÿ­ 2006­ ã.
Çàêîí­î­âíåñåíèè­èçìåíåíèé­â­÷àñòü­2­ñòàòüè­125­Êîíñòèòó-
öèè­ ïî­ ïîðÿäêó­ åãî­ ïðèíÿòèÿ­ Êîíñòèòóöèè,­ êîíñòàòèðîâàë,
÷òî­ êîìèòåò­ Ñåéìà­ ïî­ ñóùåñòâó­ èçìåíèë­ ñîäåðæàíèå­ âíå-
ñåííîãî­ ãðóïïîé­ ÷ëåíîâ­ Ñåéìà­ â­ ñîñòàâå­ 1/4­ îò­ îáùåãî
÷èñëà­÷ëåíîâ­Ñåéìà­ïðîåêòà­ïîïðàâêè­â ÷àñòü 2­ñòàòüè­125
Êîíñòèòóöèè:­âêëþ÷èë­â­ïðîåêò­ïîëîæåíèÿ,­êîòîðûå­íå­áûëè
ïðåäëîæåíû­ ãðóïïîé­ ÷ëåíîâ­Ñåéìà,­ óñòàíîâèë­äðóãîå­ïðà-
âîâîå­ ðåãóëèðîâàíèå,­ ÷åì­ òî,­ êîòîðîå­ áûëî­ ïðåäëîæåíî
èíèöèàòîðàìè­ êîíñòèòóöèîííîé­ ïîïðàâêè.­ Òàêèì­ îáðàçîì,
íå­áûë­ñîáëþäåí­çàïðåò,­âûòåêàþùèé­èç­ïîëîæåíèÿ­÷àñòè­1
ñòàòüè­147­Êîíñòèòóöèè,­ñîãëàñíî­êîòîðîìó­«âíåñòè­â­Ñåéì
ïðåäëîæåíèå­ îòíîñèòåëüíî­ èçìåíåíèÿ­ èëè­ äîïîëíåíèÿ
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òуцèîííûå цåííîñòè23: íåçàâèñèìîñòü­ ãîñóäàðñòâà,­ äåìî-
êðàòèþ­è­ðåñïóáëèêó,­ ïðèðîæäåííûé­ õàðàêòåð­ïðàâ­è­ ñâî-
áîä­ ÷åëîâåêà.­ Ýòè­ öåííîñòè­ ñîñòàâëÿþò­ êîíñòèòóöèîííóþ
îñíîâó­ Ëèòîâñêîãî­ ãîñóäàðñòâà,­ êàê­ îáùåãî­ áëàãà­ âñåãî
îáùåñòâà.­ Â­ ñëó÷àå­ îïðîâåðæåíèÿ­ õîòÿ­ áû­ îäíîé­ èç­ ýòèõ
öåííîñòåé,­ ðàçðóøèëàñü­ áû­ âñÿ­ ñèñòåìà­ çàêðåïëåííûõ­ â
Êîíñòèòóöèè­öåííîñòåé24.­

Ñ­çàêðåïëåííûìè­â­ñòàòüå­1­Êîíñòèòóöèè­ôóíäàìåíòàëü-
íûìè­ êîíñòèòóöèîííûìè­ öåííîñòÿìè­ –­ íåçàâèñèìîñòüþ
ãîñóäàðñòâà,­äåìîêðàòèåé,­ðåñïóáëèêîé­–­òåñíî­ñâÿçàíà­ãåî-
ïîëèòè÷åñêàÿ­îðèåíòàöèÿ­Ëèòîâñêîãî­ãîñóäàðñòâà,­îáóñëîâ-
ëèâàþùàÿ­âûáðàííóþ­Ëèòîâñêîé­Ðåñïóáëèêîé­åâðîïåéñêóþ
è­òðàíñàòëàíòè÷åñêóþ­èíòåãðàöèþ.­Ãåîïîëèòè÷åñêàÿ­îðèåí-
òàöèÿ­ Ëèòîâñêîé­ Ðåñïóáëèêè­ îçíà÷àåò­ ÷ëåíñòâî­ Ëèòîâñêîé
Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå­è­ÍÀÒÎ,­à­òàêæå­íåîáõîäè-
ìîñòü­ âûïîëíÿòü­ ñîîòâåòñòâóþùèå­ ìåæäóíàðîäíûå­ îáÿçà-
òåëüñòâà,­ñâÿçàííûå­ñ­ýòèì­÷ëåíñòâîì.­Â­òåêñòå­Êîíñòèòóöèè
ãåîïîëèòè÷åñêàÿ­îðèåíòàöèÿ­Ëèòîâñêîãî­ ãîñóäàðñòâà­âûðà-
æåíà­ expressis­ verbis­ â­ Êîíñòèòóöèîííîì­ àêòå­ «Î­ ÷ëåíñòâå
Ëèòîâñêîé­ Ðåñïóáëèêè­ â­ Åâðîïåéñêîì­ ñîþçå»,­ êîòîðûé
ÿâëÿåòñÿ­ñîñòàâíîé­÷àñòüþ­Êîíñòèòóöèè.­Â­Êîíñòèòóöèîííîì

Ðàñêðûòîå­â­Ïîñòàíîâëåíèè­Êîíñòèòóöèîííîãî­Ñóäà­îò
24­ÿíâàðÿ­2014­ã.­ïîíèìàíèå­çàêðåïëåííûõ­â­Êîíñòèòóöèè
ïîëîæåíèé­ îá­ èçìåíåíèè­ Êîíñòèòóöèè,­ ñôîðìóëèðîâàí-
íûå­ ïðîöåññóàëüíûå­ òðåáîâàíèÿ­ ê­ èçìåíåíèþ­ Êîíñòèòó-
öèè­ÿâëÿþòñÿ­î÷åíü­âàæíûìè,­ïîñêîëüêó­ñíèæàþò­âîçìîæ-
íîñòü­ âïðåäü­ ïðè­ âíåñåíèè­ èçìåíåíèé­ â­ Êîíñòèòóöèþ
ñîâåðøàòü­òàêèå­ïðîöåññóàëüíûå­(ïðîöåäóðíûå)­îøèáêè,
êîòîðûå­ìîãëè­áû­ñòàòü­îñíîâàíèåì­äëÿ­ïðèçíàíèÿ­çàêîíà
î­ âíåñåíèè­ èçìåíåíèé­ â­ Êîíñòèòóöèþ­ ïðîòèâîðå÷àùèì
Êîíñòèòóöèè­ïî­ïîðÿäêó­åãî­ïðèíÿòèÿ.­Åùå­áîëåå­âàæíûì
ÿâëÿåòñÿ­ ïîëîæåíèå­ âûøåíàçâàííîãî­ Ïîñòàíîâëåíèÿ
Êîíñòèòóöèîííîãî­Ñóäà,­ óòâåðæäàþùåå,­ ÷òî­ «â Кîíñòèòу-

цèè пðåäуñмîòðåíû îпðåäåëåííûå îгðàíèчåíèÿ пî îòíî-

шåíèю ê ñîäåðжàíèю êîíñòèòóöèîííûõ­ ïîïðàâîê».­ Ýòî
çíà÷èò,­ ÷òî­ ïðè­ èçìåíåíèè­ Êîíñòèòóöèè­ â­ íåé­ íå­ ìîãóò
áûòü­ çàêðåïëåíû­ ïîëîæåíèÿ­ îïðåäåëåííîãî­ ñîäåðæàíèÿ;
ïîëîæåíèÿ­ îïðåäåëåííîãî­ ñîäåðæàíèÿ­ íå­ ìîãóò­ áûòü
çàêðåïëåíû­ â­ Êîíñòèòóöèè­ íå­ òîëüêî­ Ñåéìîì,­ –­ èõ­ íå
ìîæåò­ çàêðåïèòü­ è­ Íàðîä­ ïóòåì­ ðåôåðåíäóìà.­ Îãðàíè-
÷åíèÿ­ ïðè­ ïðèíÿòèè­ êîíñòèòóöèîííûõ­ ïîïðàâîê­ îïðåäå-
ëåííîãî­ ñîäåðæàíèÿ­ õàðàêòåðèçóþòñÿ­ Êîíñòèòóöèîííûì
Ñóäîì­êàê­мàòåðèàëüíûå îãðàíè÷åíèÿ­ïðè­âíåñåíèè­èçìå-
íåíèé­â­Êîíñòèòóöèþ.­

Ìàòåðèàëüíûå­îãðàíè÷åíèÿ­ïðè­âíåñåíèè­èçìåíåíèé­â
Êîíñòèòóöèþ­ (îãðàíè÷åíèÿ­ ïî­ îòíîøåíèþ­ ê­ ñîäåðæàíèþ
êîíñòèòóöèîííûõ­ïîïðàâîê)­ âûòåêàþò­èç­îáùåãî­ êîíñòèòó-
öèîííî-ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ è­ ïðåäíàçíà÷àþòñÿ­ äëÿ
çàùèòû­óíèâåðñàëüíûõ­öåííîñòåé,­íà­êîòîðûõ­îñíîâûâàåò-
ñÿ­Êîíñòèòóöèÿ,­æèçíü­îáùåñòâà­è­ãîñóäàðñòâà,­à­òàêæå­äëÿ
îáåñïå÷åíèÿ­ ñîãëàñîâàííîñòè­ ïîëîæåíèé­ Êîíñòèòóöèè.
Êîíñòèòóöèîííûé­Ñóä­â­ñâîåì­Ïîñòàíîâëåíèè­îò­24­ÿíâàðÿ
2014­ã.­êîíñòàòèðîâàë,­÷òî­ñîãëàñíî­Êîíñòèòóöèè­íåäîпуñ-

òèмû òàêèå пîпðàâêè ê Кîíñòèòуцèè, êîòîðûå îпðîâåðгëè

áû çàêðåпëåííûå â Кîíñòèòуцèè фуíäàмåíòàëüíûå êîíñòè-
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23­Тот факт, что существуют фундаментальные конституционные принципы
(ценности), которые не могут быть опровергнуты конституционными
поправками, в своей юриспруденции констатировали также и конститу-
ционные суды других государств. К примеру, Федеральный
Конституционный Суд Германии в 1951 г. в деле Southwest State (I BVerfGE)
отметил, что существуют фундаментальные конституционные принципы,
которые настолько сильно отражают право, что даже имеют приоритет
перед Конституцией и связывают разработчиков Конституции (Kommers,
D., P. The Constitutional Jurisprudence of the Federal Republic of Germany.
Durham: Duke University Press, 1997, с. 63); Конституционный Суд Италии
в своем решении № 1146/1988 констатировал, что в Конституции закрепле-
ны определенные «высшие принципы», которые не могут быть нарушены
при принятии законов, изменяющих Конституцию (Bongiovanni, G; Sartor,
G; Valentini, Ch. Reasonableness and Law. Netherlands: Springer, 2009, с. 234).

24­Конституционный Суд констатировал, что конституционные поправки,
опровергающие указанные ценности, могут быть внесены только в одном
единственном случае: если перед этим будет изменено положение, содер-
жащееся в статье 1 Конституции: «Литовское государство является незави-
симой демократической республикой», и Конституционный закон «О
Литовском государстве», который является составной частью Конституции.
Это можно сделать только путем референдума, если за это выскажется не
менее 3/4 граждан Литвы, обладающих избирательным правом. 

Àêòóàëüíûå­ïðîáëåìû­êîíñòèòóöèîííîãî­ïðàâîñóäèÿ
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ìåíÿòü­ ýòè­ ïîëîæåíèÿ­Ñåéìó.­Èç­ óêàçàííîãî­ êîíñòèòóöèîí-
íîãî­ ðåãóëèðîâàíèÿ­ âûòåêàåò,­ ÷òî­ Ñåéì,­ îáëàäàÿ­ êîíñòèòó-
öèîííûìè­ ïîëíîìî÷èÿìè­ ïî­ èçìåíåíèþ­ òåõ­ ïîëîæåíèé
Êîíñòèòóöèè,­êîòîðûå­ìîãóò­áûòü­èçìåíåíû­íå­òîëüêî­ïóòåì
ðåôåðåíäóìà,­íî­è­пðèíÿòûм Сåéмîм çàêîíîм îá èçмåíåíèè

Кîíñòèòуцèè, íå мîжåò âíåñòè òàêèå èçмåíåíèÿ â эòè êîíñòè-

òуцèîííûå пîëîжåíèÿ, чòîáû уñòàíîâëåííîå â íèх пðàâîâîå

ðåгуëèðîâàíèå êîíêуðèðîâàëî áû ñ òåм пðàâîâûм ðåгуëèðî-

âàíèåм, êîòîðîå уñòàíîâëåíî â êîíñòèòуцèîííûх пîëîжå-

íèÿх, пîäëåжàùèх èçмåíåíèю òîëüêî пуòåм ðåфåðåíäумà.

Èíûìè­ ñëîâàìè,­ âíåñåííûìè­ Ñåéìîì­ êîíñòèòóöèîííûìè
ïîïðàâêàìè­ íåëüçÿ­ óñòàíîâèòü­ òàêèå­ ïðàâèëà,­ êîòîðûå
îòëè÷àëèñü­áû­îò­ òåõ,­ êîòîðûå­çàêðåïëåíû­â­ïðàâîâûõ­íîð-
ìàõ,­ ïîäëåæàùèõ­èçìåíåíèþ­òîëüêî­ïóòåì­ðåôåðåíäóìà.­Â
ñëó÷àå­ åñëè­ Ñåéì­ âíåñåííûìè­ èì­ êîíñòèòóöèîííûìè
ïîïðàâêàìè­ óñòàíîâèë­ áû­ òàêîå­ ïðàâîâîå­ ðåãóëèðîâàíèå,
êîòîðîå­ êîíêóðèðîâàëî­ áû­ ñ­ ïðàâîâûì­ ðåãóëèðîâàíèåì,
çàêðåïëåííûì­ â­ ïîëîæåíèÿõ­ Êîíñòèòóöèè,­ ïîäëåæàùèõ
èçìåíåíèþ­òîëüêî­ïóòåì­ðåôåðåíäóìà,­ñëîæèëàñü­áû­òàêàÿ
ïðàâîâàÿ­ñèòóàöèÿ,­ïðè­êîòîðîé,­ôîðìàëüíî­íå­ìåíÿÿ­ïîëî-
æåíèé­ Êîíñòèòóöèè,­ ïîäëåæàùèõ­ èçìåíåíèþ­ òîëüêî­ ïóòåì
ðåôåðåíäóìà,­ýòè­ïîëîæåíèÿ­âíåñåííûìè­Ñåéìîì­êîíñòèòó-
öèîííûìè­ ïîïðàâêàìè­ áûëè­ áû­ «íåéòðàëèçîâàíû»25.­ Òàêèì
îáðàçîì,­ áûëî­ áû­ èñêàæåíî­ èëè­ îïðîâåðãíóòî­ ïðàâîâîå
ðåãóëèðîâàíèå,­ çàêðåïëåííîå­ â­ ïîëîæåíèÿõ­ Êîíñòèòóöèè,
ïîäëåæàùèõ­ èçìåíåíèþ­ òîëüêî­ ïóòåì­ ðåôåðåíäóìà.
Êîíñòèòóöèîííûé­ Ñóä­ êîíñòàòèðîâàë,­ ÷òî­ Êîíñòèòóöèÿ
çàïðåùàåò­Ñåéìó­âíîñèòü­òàêèå­êîíñòèòóöèîííûå­ïîïðàâêè.
Â­ñëó÷àå­âíåñåíèÿ­Ñåéìîì­òàêèõ­êîíñòèòóöèîííûõ­ïîïðàâîê

àêòå­ «Î­ ÷ëåíñòâå­ Ëèòîâñêîé­ Ðåñïóáëèêè­ â­ Åâðîïåéñêîì
ñîþçå»­inter alia óñòàíîâëåíû­êîíñòèòóöèîííûå­îñíîâû­÷ëåí-
ñòâà­Ëèòîâñêîé­Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå:­Ëèòîâñêàÿ
Ðåñïóáëèêà,­ áóäó÷è­ ãîñóäàðñòâîì-÷ëåíîì­ Åâðîïåéñêîãî
ñîþçà,­ðàçäåëÿåò­ñ­Åâðîïåéñêèì­ñîþçîì­èëè­äîâåðÿåò­åìó
êîìïåòåíöèþ­ãîñóäàðñòâåííûõ­îðãàíîâ­â­òåõ­îáëàñòÿõ,­êîòî-
ðûå­ ïðåäóñìîòðåíû­ äîãîâîðàìè,­ íà­ êîòîðûõ­ îñíîâûâàåòñÿ
Åâðîïåéñêèé­ ñîþç,­ è­ â­ òîé­ ìåðå,­ ÷òîáû­ âìåñòå­ ñ­ äðóãèìè
ãîñóäàðñòâàìè-÷ëåíàìè­ Åâðîïåéñêîãî­ ñîþçà­ ìîãëà­ áû
ñîîáùà­ âûïîëíÿòü­ ñâÿçàííûå­ ñ­ ÷ëåíñòâîì­ îáÿçàòåëüñòâà­ â
ýòèõ­îáëàñòÿõ,­à­òàêæå­ïîëüçîâàòüñÿ­ñâÿçàííûìè­ñ­÷ëåíñòâîì
ïðàâàìè­ (ñòàòüÿ­ 1);­ ïðàâîâûå­ íîðìû­ Åâðîïåéñêîãî­ ñîþçà
ÿâëÿþòñÿ­ ñîñòàâíîé­ ÷àñòüþ­ ïðàâîâîé­ ñèñòåìû­ Ëèòîâñêîé
Ðåñïóáëèêè.­Åñëè­ýòî­âûòåêàåò­èç­äîãîâîðîâ,­íà­êîòîðûõ­îñ-
íîâûâàåòñÿ­ Åâðîïåéñêèé­ ñîþç,­ ïðàâîâûå­ íîðìû­ Åâðîïåéñ-
êîãî­ñîþçà­ïðèìåíÿþòñÿ­íåïîñðåäñòâåííî,­à­â­ñëó÷àå­êîëëè-
çèè­ïðàâîâûõ­íîðì­îíè­ãëàâåíñòâóþò­íàä­çàêîíàìè­è­äðóãè-
ìè­ ïðàâîâûìè­ àêòàìè­ Ëèòîâñêîé­ Ðåñïóáëèêè­ (ñòàòüÿ­ 2).
Êîíñòèòóöèîííûé­ Ñóä­ êîíñòàòèðîâàë,­ ÷òî­ äî­ òåõ­ ïîð,­ ïîêà
êîíñòèòóöèîííûå­ îñíîâû­ ÷ëåíñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè­ â
Åâðîïåéñêîì­ñîþçå,­çàêðåïëåííûå­â­ñòàòüÿõ­1­è­2­Êîíñòèòó-
öèîííîãî­ àêòà­ «Î­ ÷ëåíñòâå­ Ëèòîâñêîé­ Ðåñïóáëèêè­ â­ Åâðî-
ïåéñêîì­ñîþçå»,­íå­îòìåíåíû­ïóòåì­ðåôåðåíäóìà,­íå мîгуò

âíîñèòüñÿ òàêèå êîíñòèòуцèîííûå пîпðàâêè, êîòîðûå îпðî-

âåðгëè áû îáÿçàòåëüñòâà Ëèòîâñêîé Ðåñпуáëèêè, ñâÿçàííûå

ñ чëåíñòâîм â Еâðîпåéñêîм ñîюçå.­Â­ïðîòèâíîì­ñëó÷àå­áûëà
áû­íàðóøåíà­ ãàðìîíèÿ­ìåæäó­ïîëîæåíèÿìè­Êîíñòèòóöèè,­à
òàêæå­çàêðåïëåííûìè­â­íèõ­öåííîñòÿìè.

Â­Êîíñòèòóöèè­óñòàíîâëåíî,­÷òî­ïîëîæåíèÿ­ãëàâû­ïåðâîé
Êîíñòèòóöèè­ «Ëèòîâñêîå­ ãîñóäàðñòâî»­ è­ ãëàâû­ ÷åòûðíàäöà-
òîé­ «Èçìåíåíèå­ Êîíñòèòóöèè»­ìîãóò­ áûòü­ èçìåíåíû­ òîëüêî
ïóòåì­ðåôåðåíäóìà.­Òî,­÷òî­â­Êîíñòèòóöèè­óêàçûâàþòñÿ­êîí-
ñòèòóöèîííûå­ ïîëîæåíèÿ,­ êîòîðûå­ ìîãóò­ áûòü­ èçìåíåíû
òîëüêî­ïóòåì­ðåôåðåíäóìà,­îçíà÷àåò,­÷òî­Íàðîä­ñ÷èòàåò­ýòè
êîíñòèòóöèîííûå­ ïîëîæåíèÿ­ îñîáåííî­ âàæíûìè,­ ïîýòîìó
ïðàâî­ íà­ èõ­ èçìåíåíèå­îñòàâëÿåò­ çà­ ñîáîé­è­ íå­ ðàçðåøàåò
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25­К примеру, в статье 14 Конституции установлено, что государственным
языком является литовский язык. Данная статья Конституции содержится
в главе первой Конституции «Литовское государство», положения кото-
рой могут быть изменены только путем референдума. Из этого вытекает,
inter alia то, что Сейм не может вносить такие конституционные поправ-
ки, которыми было бы установлено другое правило, чем то, которое пре-
дусмотрено в статье 14 Конституции (Сейм, например, не может устано-
вить, что какой-либо другой язык в Литве имеет такой же правовой ста-
тус, какой имеет литовский язык).
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äåëåãèðîâàëà­ Åâðîïåéñêîìó­ ñîþçó­ ÷àñòü­ ñâîåé­ êîìïåòåí-
öèè,­â­òîì­÷èñëå­è­÷àñòü­êîìïåòåíöèè­â­îáëàñòè­ðåãóëèðî-
âàíèÿ­ âíóòðåííåãî­ ðûíêà,­ íåîòúåìëåìûìè­ ýëåìåíòàìè
êîòîðîé­ ÿâëÿþòñÿ­ñâîáîäíîå äâèжåíèå êàпèòàëà è çàпðåò

íà äèñêðèмèíàцèю ñуáъåêòîâ äðугèх гîñуäàðñòâ-чëåíîâ пî

пðèçíàêу гðàжäàíñòâà. Ïðàâî­Åâðîïåéñêîãî­ñîþçà­íå­ïîç-
âîëÿåò­óñòàíîâèòü­çàïðåò­íà­ïðèîáðåòåíèå­íà­ïðàâå­ñîáñò-
âåííîñòè­â­Ëèòâå­çåìëè­ñóáúåêòàì­(ãðàæäàíàì­è­þðèäè÷å-
ñêèì­ ëèöàì)­ ãîñóäàðñòâ-÷ëåíîâ­ Åâðîïåéñêîãî­ ñîþçà.
Âíåñåíèå­óêàçàííîé­ïîïðàâêè­â­ñòàòüþ­47­Êîíñòèòóöèè­ñïî-
ñîáñòâîâàëî­áû­ïîÿâëåíèþ­â­Êîíñòèòóöèè­äâóõ­íåñîãëàñóþ-
ùèõñÿ­ ìåæäó­ ñîáîé­ è­ îïðîâåðãàþùèõ­ äðóã­ äðóãà­ ïîëîæå-
íèé:­â­ñîîòâåòñòâèè­ñ­Äîãîâîðîì­î­âñòóïëåíèè­â­Åâðîïåéñ-
êèé­ñîþç,­à­òàêæå­ïîëîæåíèÿìè­ñòàòåé­1­è­2­Êîíñòèòóöèîí-
íîãî­àêòà­«Î­÷ëåíñòâå­Ëèòîâñêîé­Ðåñïóáëèêè­â­Åâðîïåéñêîì
ñîþçå»­Ëèòîâñêàÿ­Ðåñïóáëèêà­ðàçðåøèëà­áû­èíîñòðàííûì
ãðàæäàíàì­è­þðèäè÷åñêèì­ëèöàì­ïðèîáðåòàòü­â­ñîáñòâåí-
íîñòü­ çåìëþ,­ ëåñà,­ âíóòðåííèå­ âîäû,­ à­ â­ ñîîòâåòñòâèè­ ñî
ñòàòüåé­47­Êîíñòèòóöèè­–­çàïðåòèëà­áû.­Â­ñëó÷àå­ïîÿâëåíèÿ
â­Êîíñòèòóöèè­äâóõ­íåñîãëàñóþùèõñÿ­ìåæäó­ñîáîé­è­îïðî-
âåðãàþùèõ­äðóã­äðóãà­ïîëîæåíèé­áûëà­áû­ðàçðóøåíà­ãàð-
ìîíèÿ­ ìåæäó­ êîíñòèòóöèîííûìè­ ïîëîæåíèÿìè,­ à­ òàêæå
íàðóøåíî­ïîëîæåíèå­÷àñòè­1­ñòàòüè­6­Êîíñòèòóöèè,­ñîãëàñ-
íî­ êîòîðîìó­ «Êîíñòèòóöèÿ­ ÿâëÿåòñÿ­ öåëîñòíûì­ àêòîì».
Êîíñòèòóöèîííûé­Ñóä­â­ñâîåì­Ïîñòàíîâëåíèè­îò­24­ÿíâàðÿ
2014­ ã.­ êîíñòàòèðîâàë,­ ÷òî­ «èç­ ÷ëåíñòâà­ Ëèòîâñêîé
Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå­âûòåêàåò­íåîáõîäèìîñòü
âûïîëíÿòü­ ìåæäóíàðîäíûå­ îáÿçàòåëüñòâà,­ ñâÿçàííûå­ ñ
ýòèì­ ÷ëåíñòâîì»,­ ÷òî­ «â­ ñëó÷àå,­ åñëè­ óêàçàííûå­ êîíñòèòó-
öèîííûå­ îñíîâû­ ÷ëåíñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè­ â
Åâðîïåéñêîì­ ñîþçå,­ çàêðåïëåííûå­ â­ ñòàòüÿõ­ 1,­ 2­ Êîíñòè-
òóöèîííîãî­ àêòà­ «Î­ ÷ëåíñòâå­ Ëèòîâñêîé­ Ðåñïóáëèêè­ â
Åâðîïåéñêîì­ ñîþçå»,­ íå­ îòìåíåíû,­ íåëüçÿ­ âíîñèòü­ òàêèå
ïîïðàâêè­â­Êîíñòèòóöèþ,­êîòîðûìè­áûëè­áû­îïðîâåðãíóòû
îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,­ ñâÿçàííûå­ ñ­ ÷ëåí-
ñòâîì­ â­ Åâðîïåéñêîì­ ñîþçå».­ Óêàçàííûå­ âûøå­ ïîëîæåíèÿ

îí­ïðåâûñèë­áû­ïðåäîñòàâëåííûå­åìó­Êîíñòèòóöèåé­ïîëíî-
ìî÷èÿ­ (ïðèñâîèë­ áû­ òå­ ïîëíîìî÷èÿ,­ êîòîðûå­ îòâåäåíû
èñêëþ÷èòåëüíî­Íàðîäó­è­ îñóùåñòâëåíèå­ êîòîðûõ­ âîçìîæíî
òîëüêî­ ïóòåì­ ðåôåðåíäóìà)­ è­ òàêèì­ îáðàçîì­ íàðóøèë­ áû
÷àñòü­2­ñòàòüè­5­Êîíñòèòóöèè,­â­ñîîòâåòñòâèè­ñ­êîòîðîé­ïîë-
íîìî÷èÿ­ âëàñòè­ îãðàíè÷èâàþòñÿ­ Êîíñòèòóöèåé.­ Îäíîâðå-
ìåííî­áûë­áû­íàðóøåí­è­êîíñòèòóöèîííûé­ïðèíöèï­ïðàâîâî-
ãî­ãîñóäàðñòâà.­

Ñôîðìóëèðîâàííûå­â­Ïîñòàíîâëåíèè­Êîíñòèòóöèîííî-
ãî­Ñóäà­îò­24­ÿíâàðÿ­2014­ã.­òðåáîâàíèÿ­ê­ñîäåðæàíèþ­êîí-
ñòèòóöèîííûõ­ïîïðàâîê­èìåþò­íå­òîëüêî­òåîðåòè÷åñêîå,­íî
è­ êîíêðåòíîå­ ïðàêòè÷åñêîå­ çíà÷åíèå.­ Âûøå­ óæå­ îòìå÷à-
ëîñü,­÷òî­êîíñòèòóöèîííûå­ïîïðàâêè­ìîãóò­âíîñèòüñÿ­òàêæå
è­ïóòåì­ðåôåðåíäóìà,­à­ïîïðàâêè­ê­íåêîòîðûì­ïîëîæåíèÿì
Êîíñòèòóöèè­–­òîëüêî­ïóòåì­ðåôåðåíäóìà.­Ñîãëàñíî­÷àñòè­3
ñòàòüè­ 9­ Êîíñòèòóöèè­ ðåôåðåíäóì­ îáúÿâëÿåòñÿ­ â­ ñëó÷àå,
åñëè­ ýòîãî­ òðåáóåò­ íå­ ìåíåå­ 300­ òûñÿ÷­ èçáèðàòåëåé.
Èíèöèàòèâíàÿ­ãðóïïà­ãðàæäàí­â­êîíöå­2013­ãîäà­ñîáðàëà­è
ïðåäñòàâèëà­Ãëàâíîé­èçáèðàòåëüíîé­êîìèññèè26 ñâûøå­300
òûñÿ÷­ïîäïèñåé­ãðàæäàí,­òðåáóþùèõ­ïðîâåñòè­ðåôåðåíäóì
îòíîñèòåëüíî­ âíåñåíèÿ­ èçìåíåíèé­ â­ ñòàòüè­ 9,­ 47­ è­ 147
Êîíñòèòóöèè­è­óñòàíîâèòü­ inter alia,­÷òî­«çåìëÿ,­âíóòðåííèå
âîäû,­ëåñà,­ïàðêè­íà­ïðàâå­ñîáñòâåííîñòè­ìîãóò­ïðèíàäëå-
æàòü­òîëüêî­ãðàæäàíàì­Ëèòîâñêîé­Ðåñïóáëèêè­è­ãîñóäàðñò-
âó».­ Âûíîñèìîå­ íà­ ðåôåðåíäóì­ ïîëîæåíèå­ îçíà÷àåò,­ ÷òî
ãðàæäàíå­ è­þðèäè÷åñêèå­ ëèöà­ èíîñòðàííûõ­ ãîñóäàðñòâ­íå

ñмîгуò íà пðàâå ñîáñòâåííîñòè пðèîáðåòàòü çåìëþ,­ ëåñà,
âíóòðåííèå­âîäû.­Â­ñëó÷àå­ïðèíÿòèÿ­ïðåäëàãàåìîé­ïîïðàâ-
êè­ ê­ ñòàòüå­ 47­ Êîíñòèòóöèè­ áûëè­ áû­ îïðîâåðãíóòû­ îáÿçà-
òåëüñòâà­Ëèòîâñêîãî­ãîñóäàðñòâà,­âûòåêàþùèå­èç­÷ëåíñòâà
â­Åâðîïåéñêîì­ñîþçå:­ïðè­âñòóïëåíèè­â­Åâðîïåéñêèé­ñîþç
Ëèòîâñêàÿ­ Ðåñïóáëèêà­ îáÿçàëàñü­ ñîáëþäàòü­ íîðìû­ ïðàâà
Åâðîïåéñêîãî­ ñîþçà,­ èìåþùèå­ îáÿçàòåëüíûé­ õàðàêòåð,­ è
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26­В соответствии с Законом о референдуме референдумы проводятся и их
результаты определяются Главной избирательной комиссией (Закон
Литовской Республики о референдуме. Valstybės žinios, 2002, № 64-2570).

Àêòóàëüíûå­ïðîáëåìû­êîíñòèòóöèîííîãî­ïðàâîñóäèÿ
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åò,­ íàïðèìåð,­ òî,­ ÷òî,­ íåâçèðàÿ­ íà­ òî­ îáñòîÿòåëüñòâî,­ ÷òî
âûíîñèìûé­íà­ðåôåðåíäóì­âîïðîñ­îïðîâåðãíóë­áû­ìåæäó-
íàðîäíûå­ îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,­ âûòåêàþ-
ùèå­èç­÷ëåíñòâà­â­Åâðîïåéñêîì­ñîþçå,­ðåôåðåíäóì­ïî­äàí-
íîìó­âîïðîñó­âñå­ðàâíî­äîëæåí­ñîñòîÿòüñÿ­(íèêòî­íå­ìîæåò
çàïðåòèòü­ïðîâåäåíèå­ òàêîãî­ðåôåðåíäóìà),­ à­ðåøåíèå­ïî
ïîâîäó­ñîîòâåòñòâèÿ­êîíñòèòóöèîííîé­ïîïðàâêè,­âíåñåííîé
ïóòåì­ðåôåðåíäóìà,­Êîíñòèòóöèè­Êîíñòèòóöèîííûé­Ñóä­ìîã
áû­âûíåñòè­òîëüêî­ïîñëå­âíåñåíèÿ­êîíñòèòóöèîííîé­ïîïðàâ-
êè­ïóòåì­ðåôåðåíäóìà.­Âîçìîæíû­è­äðóãèå­âàðèàíòû­òîëêî-
âàíèÿ­ïîëîæåíèÿ­Êîíñòèòóöèîííîãî­Ñóäà­î­òîì,­÷òî­«íåëüçÿ
âíîñèòü­ òàêèå­ïîïðàâêè­â­Êîíñòèòóöèþ,­ êîòîðûìè­áûëè­áû
îïðîâåðãíóòû­ îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,­ ñâÿ-
çàííûå­ñ­÷ëåíñòâîì­â­Åâðîïåéñêîì­ñîþçå».­Ñ­äðóãîé­ñòîðî-
íû,­ îçíà÷àåò­ ëè­ óêàçàííîå­ ïîëîæåíèå­ Êîíñòèòóöèîííîãî
Ñóäà,­ ÷òî­Êîíñòèòóöèîííûé­Ñóä­ èìååò­ ïîëíîìî÷èÿ­ ïî­ îñó-
ùåñòâëåíèþ­ ïðåäâàðèòåëüíîãî­ (a priòri, ex ante) êîíñòèòó-
öèîííîãî­ êîíòðîëÿ­ ïî­ îòíîøåíèþ­ ê­ çàêîíàì­îá­ èçìåíåíèè
Êîíñòèòóöèè?­ Äî­ ñèõ­ ïîð­ ïîëîæåíèÿ­ Êîíñòèòóöèè,­ çàêðåï-
ëÿþùèå­ êîíñòèòóöèîííûé­ êîíòðîëü,­ ïîíèìàëèñü­ êàê­ ïðåä-
óñìàòðèâàþùèå­ òîëüêî­ ïîñëåäóþùèé­ (a posteriòri) êîíòðîëü
çà­êîíñòèòóöèîííîñòüþ­ïðàâîâûõ­àêòîâ.­×òî­áû­íè­ãîâîðèëè,
óêàçàííîå­ ïîëîæåíèå­ Êîíñòèòóöèîííîãî­ Ñóäà­ òðåáóåò­ ðàçúÿñ-
íåíèÿ.­ Îíî­ ìîæåò­ áûòü­ äàíî­ òîëüêî­ Êîíñòèòóöèîííûì
Ñóäîì.­Ñåéì­10­àïðåëÿ­2014­ã.­âûíåñ­ïîñòàíîâëåíèå­îá­îáúÿâ-
ëåíèè­ðåôåðåíäóìà­ïî­ïîâîäó­âíåñåíèÿ­èçìåíåíèé­â­ñòàòüè
9,­ 47­ è­ 147­ Êîíñòèòóöèè­ è­ ïîñòàíîâèë,­ ÷òî­ ðåôåðåíäóì
ñîñòîèòñÿ­28­èþíÿ­2014­ã.;­Ñåéì­òàêæå­âûíåñ­ïîñòàíîâëåíèå
îòíîñèòåëüíî­ îáðàùåíèÿ­ â­ Êîíñòèòóöèîííûé­ Ñóä­ ñ­ ïðîñü-
áîé­ îïðåäåëèòü,­ íå­ ïðîòèâîðå÷àò­ ëè­ Êîíñòèòóöèè­ ñîîòâåò-
ñòâóþùèå­ïîëîæåíèÿ­Çàêîíà­î­ðåôåðåíäóìå.­Êîíñòèòóöèîí-
íûé­ Ñóä­ ïðèíÿë­ îáðàùåíèå­ Ñåéìà­ ê­ ðàññìîòðåíèþ.­ Òàêîå
îáðàùåíèå­â­Êîíñòèòóöèîííûé­Ñóä­èìååò­ñìûñë,­ïîñêîëüêó
Êîíñòèòóöèîííûé­Ñóä­ïðè­ðàññìîòðåíèè­äåëà­ìîæåò­ðàçúÿñ-
íèòü­ ñîäåðæàíèå­ ñôîðìóëèðîâàííîãî­ èì­ â­ ïîñòàíîâëåíèè
îò­24­ÿíâàðÿ­2014­ã.­ïîëîæåíèÿ,­ñîãëàñíî­êîòîðîìó­«â­ñëó-

Ïîñòàíîâëåíèÿ­Êîíñòèòóöèîííîãî­Ñóäà­îçíà÷àþò,­÷òî­Êîíñ-
òèòóöèîííûé­ Ñóä­ êîñâåííî­ êîíñòàòèðîâàë,­ ÷òî­ Кîíñòèòу-

цèîííûé Суä íàäåëåí пîëíîмîчèÿмè, пîçâîëÿюùèмè åму

ðåшàòü, íå пðîòèâîðåчàò ëè êîíñòèòуцèîííûå пîпðàâêè, â

òîм чèñëå è âíåñåííûå пуòåм ðåфåðåíäумà, Кîíñòèòуцèè

(êàê пî ñîäåðжàíèю, òàê è пî пîðÿäêу èх пðèíÿòèÿ). Ñëåäóåò
îòìåòèòü,­÷òî­â­Êîíñòèòóöèè­expressis verbis íå­çàêðåïëåíî,
÷òî­ Êîíñòèòóöèîííûé­ Ñóä­ íàäåëåí­ ïîëíîìî÷èÿìè,­ ïîçâî-
ëÿþùèìè­åìó­ðåøàòü,­íå­ïðîòèâîðå÷àò­ëè­êîíñòèòóöèîííûå
ïîïðàâêè,­âíåñåííûå­ïóòåì­ðåôåðåíäóìà­èëè­íà­îñíîâàíèè
ïðèíÿòîãî­ Ñåéìîì­ çàêîíà,­ Êîíñòèòóöèè­ ïî­ ñâîåìó­ ñîäåð-
æàíèþ.­Ìîæíî­ïðåäïîëàãàòü,­÷òî­ïîëíîìî÷èÿ­ïî­ðàññëåäî-
âàíèþ­òîãî,­íå­ïðîòèâîðå÷àò­ëè­êîíñòèòóöèîííûå­ïîïðàâêè
Êîíñòèòóöèè,­ïî­ìíåíèþ­Êîíñòèòóöèîííîãî­Ñóäà,­âûòåêàþò
èç­ïîëîæåíèÿ­÷àñòè­1­ñòàòüè­6­Êîíñòèòóöèè,­ñîãëàñíî­êîòî-
ðîìó­«Êîíñòèòóöèÿ­ÿâëÿåòñÿ­öåëîñòíûì­àêòîì»,­à­òàêæå­èç
íåîáõîäèìîñòè­ îáåñïå÷èòü,­ ÷òîáû­ äàííîå­ ïîëîæåíèå­ íå
áûëî­ íàðóøåíî,­ ò.­ å.­ ÷òîáû­ â­ Êîíñòèòóöèè­ íå­ ïîÿâèëîñü
íåñêîëüêî­ðàçëè÷íûõ,­êîíêóðèðóþùèõ­ìåæäó­ñîáîé­è­îïðî-
âåðãàþùèõ­äðóã­äðóãà­ïîëîæåíèé.­

Ïîëîæåíèå­Êîíñòèòóöèîííîãî­Ñóäà­î­òîì,­÷òî­«â­ñëó÷àå,
åñëè­êîíñòèòóöèîííûå­îñíîâû­÷ëåíñòâà­Ëèòîâñêîé­Ðåñïóá-
ëèêè­ â­ Åâðîïåéñêîì­ ñîþçå,­ çàêðåïëåííûå­ â­ ñòàòüÿõ­ 1­ è­ 2
Êîíñòèòóöèîííîãî­àêòà­«Î­÷ëåíñòâå­Ëèòîâñêîé­Ðåñïóáëèêè­â
Åâðîïåéñêîì­ ñîþçå»,­ íå­ îòìåíåíû,­ íåëüçÿ âíîñèòü òàêèå

пîпðàâêè â Кîíñòèòуцèю, êîòîðûìè­ áûëè­ áû­ îïðîâåðãíóòû
îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,­ ñâÿçàííûå­ ñ­ ÷ëåí-
ñòâîì­â­Åâðîïåéñêîì­ñîþçå»,­âûçûâàåò­åùå­îäíó­òåîðåòè÷å-
ñêóþ­è­ïðàêòè÷åñêóþ­ïðîáëåìó:­îçíà÷àåò­ëè­óêàçàííîå­ïîëî-
æåíèå­òî,­÷òî­â­ñëó÷àå­êîíñòàòàöèè­Êîíñòèòóöèîííûì­Ñóäîì
òîãî,­ ÷òî­ âûíîñèìûé­ íà­ ðåôåðåíäóì­ âîïðîñ­ îïðîâåðãàåò
ìåæäóíàðîäíûå­ îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,
âûòåêàþùèå­ èç­ ÷ëåíñòâà­ â­ Åâðîïåéñêîì­ ñîþçå,­ è­ ïîýòîìó
ïðîòèâîðå÷èò­ Êîíñòèòóöèè,­ –­ ðåôåðåíäóì­ ïî­ äàííîìó
âîïðîñó­ âîîáùå­ íå­ ìîæåò­ ïðîâîäèòüñÿ,­ èëè­ óêàçàííîå
ïîëîæåíèå­ Ïîñòàíîâëåíèÿ­ Êîíñòèòóöèîííîãî­ Ñóäà­ îçíà÷à-
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Êîíñòèòóöèè­ôóíäàìåíòàëüíûå­êîíñòèòóöèîííûå­öåííîñòè:
íåçàâèñèìîñòü­ ãîñóäàðñòâà,­ äåìîêðàòèþ­ è­ ðåñïóáëèêó,
ïðèðîæäåííûé­õàðàêòåð­ïðàâ­è­ñâîáîä­÷åëîâåêà.

4.­Íåäîïóñòèìû­òàêèå­ïîïðàâêè­â Êîíñòèòóöèþ,­êîòîðûå
îïðîâåðãëè­ áû­ ìåæäóíàðîäíûå­ îáÿçàòåëüñòâà­ Ëèòîâñêîé
Ðåñïóáëèêè,­ âûòåêàþùèå­ èç­ ÷ëåíñòâà­ Ëèòîâñêîé­ Ðåñïóá-
ëèêè­â­Åâðîïåéñêîì­ñîþçå,­–­÷òîáû­âíåñòè­òàêèå­ïîïðàâêè,­â
ïåðâóþ­î÷åðåäü­ñëåäóåò­èçìåíèòü­Êîíñòèòóöèîííûé­àêò­«Î
÷ëåíñòâå­Ëèòîâñêîé­Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå».

5.­Ïðèíÿòûé­Ñåéìîì­çàêîí­îá­èçìåíåíèè­Êîíñòèòóöèè
íå­ ìîæåò­ âíåñòè­ òàêèå­ èçìåíåíèÿ­ â­ ïîëîæåíèÿ­ Êîíñòèòó-
öèè,­ ÷òîáû­ óñòàíîâëåííîå­ â­ íèõ­ ïðàâîâîå­ ðåãóëèðîâàíèå
êîíêóðèðîâàëî­ áû­ ñ­ òåì­ ïðàâîâûì­ ðåãóëèðîâàíèåì,­ êîòî-
ðîå­óñòàíîâëåíî­â­êîíñòèòóöèîííûõ­ïîëîæåíèÿõ,­ïîäëåæà-
ùèõ­èçìåíåíèþ­òîëüêî­ïóòåì­ðåôåðåíäóìà.

6.­ Â­ ÷àñòè­ 1­ ñòàòüè­ 147­ Êîíñòèòóöèè­ óñòàíîâëåíî,­ ÷òî
âíåñòè­ â­ Ñåéì­ ïðåäëîæåíèå­ îòíîñèòåëüíî­ èçìåíåíèÿ­ èëè
äîïîëíåíèÿ­Êîíñòèòóöèè­èìååò­ïðàâî­ãðóïïà­÷ëåíîâ­Ñåéìà
â­ñîñòàâå­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà­èëè
íå­ìåíåå­ 300­ òûñÿ÷­ èçáèðàòåëåé.­ Ýòî­ çíà÷èò,­ ÷òî­ íèêàêèå
äðóãèå­ñóáúåêòû­íå­èìåþò­ïðàâà­âíåñòè­â­Ñåéì­ïðîåêò­êîí-
ñòèòóöèîííîé­ ïîïðàâêè.­ Êîìèòåòû,­ äðóãèå­ ñòðóêòóðíûå
ïîäðàçäåëåíèÿ­ Ñåéìà­ íå­ èìåþò­ ïðàâà­ ïî­ ñóùåñòâó­ èçìå-
íèòü­ñîäåðæàíèå­ïðîåêòà­êîíñòèòóöèîííîé­ïîïðàâêè,­ïðåä-
ëîæåííîé­ Ñåéìó­ ãðóïïîé­ ÷ëåíîâ­ Ñåéìà­ â­ ñîñòàâå­ 1/4­ îò
îáùåãî­ ÷èñëà­ ÷ëåíîâ­ Ñåéìà­ èëè­ 300­ òûñÿ÷­ èçáèðàòåëåé.
Ñåéì­ íå­ ìîæåò­ ïðèíÿòü­ êîíñòèòóöèîííóþ­ ïîïðàâêó,­ ïðåä-
ñòàâëåííóþ­Ñåéìó­êîìèòåòàìè,­äðóãèìè­ñòðóêòóðíûìè­ïîä-
ðàçäåëåíèÿìè­Ñåéìà.­

7.­Ïðè­ðàññìîòðåíèè­âíåñåííîãî­ãðóïïîé­÷ëåíîâ­Ñåéìà
÷èñëåííîñòüþ­íå­ìåíåå­1/4­îò­îáùåãî­÷èñëà­÷ëåíîâ­Ñåéìà
èëè­íå­ìåíåå­÷åì­300­òûñÿ÷­èçáèðàòåëåé­ïðîåêòà­êîíñòèòó-
öèîííîé­ ïîïðàâêè­ Ñåéì­ ìîæåò­ îäîáðèòü­ ïðîåêò­ èëè­ åãî
îòêëîíèòü;­Ñåéì­íå­ìîæåò­èçìåíèòü­ïðåäëîæåííûé­ïðîåêò
ïî­ ñóùåñòâó.­ Ïðè­ ðàññìîòðåíèè­ ïðîåêòà­ êîíñòèòóöèîííîé
ïîïðàâêè­ â­ Ñåéìå­ â­ íåãî­ ìîãóò­ âíîñèòüñÿ­ òîëüêî­ íåñóùå-
ñòâåííûå­ èçìåíåíèÿ,­ ò.­ å.­ èçìåíåíèÿ,­ ïî­ ñóùåñòâó­ íå
ìåíÿþùèå­ ñîäåðæàíèå­ ïðåäñòàâëåííîãî­ ïðîåêòà,­ öåëü
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÷àå,­ åñëè­ êîíñòèòóöèîííûå­ îñíîâû­ ÷ëåíñòâà­ Ëèòîâñêîé
Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå,­çàêðåïëåííûå­â­ñòàòüÿõ­1
è­ 2­ Êîíñòèòóöèîííîãî­ àêòà­ «Î­ ÷ëåíñòâå­ Ëèòîâñêîé
Ðåñïóáëèêè­â­Åâðîïåéñêîì­ñîþçå»­íå­îòìåíåíû,­íåëüçÿ âíî-

ñèòü òàêèå­ ïîïðàâêè­ â­ Êîíñòèòóöèþ,­ êîòîðûìè­ áûëè­ áû
îïðîâåðãíóòû­ îáÿçàòåëüñòâà­ Ëèòîâñêîé­ Ðåñïóáëèêè,­ ñâÿ-
çàííûå­ñ­÷ëåíñòâîì­â­Åâðîïåéñêîì­ñîþçå».

Çàêëþчåíèÿ

1.­ Êîíñòèòóöèîííî-ïðàâîâîå­ ðåãóëèðîâàíèå­ âíåñåíèÿ
èçìåíåíèé­â­Êîíñòèòóöèþ­îáóñëîâëåíî­ïîíèìàíèåì­ñàìîé
Êîíñòèòóöèè,­ åå­ ïðèðîäîé­ è­ íàçíà÷åíèåì.­ Ïðè­ âíåñåíèè
ïîïðàâîê­â­Êîíñòèòóöèþ­äîëæåí­ñîáëþäàòüñÿ­çàêðåïëåííûé
â­÷àñòè­1­ñòàòüè­6­Êîíñòèòóöèè­èìïåðàòèâ,­÷òî­Êîíñòèòóöèÿ
ÿâëÿåòñÿ­öåëîñòíûì­àêòîì.­Âñå­ïîëîæåíèÿ­Êîíñòèòóöèè­òàê
ñâÿçàíû­ ìåæäó­ ñîáîé,­ ÷òî­ ñîäåðæàíèå­ îäíèõ­ ïîëîæåíèé
Êîíñòèòóöèè­îáóñëîâëèâàåò­ñîäåðæàíèå­äðóãèõ­åå­ïîëîæå-
íèé;­ êîíñòèòóöèîííûå­ ïîëîæåíèÿ­ ñîñòàâëÿþò­ åäèíóþ,
ñòðîéíóþ­ ñèñòåìó;­ íè­ îäíî­ èç­ ïîëîæåíèé­ Êîíñòèòóöèè­ íå
ìîæåò­áûòü­ïðîòèâîïîñòàâëåíî­äðóãèì­åå­ïîëîæåíèÿì.

2.­Èìïåðàòèâ­ ñîãëàñîâàííîñòè­ êîíñòèòóöèîííûõ­ïîëî-
æåíèé­ ïðåäïîëàãàåò­ ìàòåðèàëüíûå­ è­ ïðîöåññóàëüíûå
îãðàíè÷åíèÿ­ ïðè­ âíåñåíèè­ èçìåíåíèé­ â­ Êîíñòèòóöèþ.
Ïðîöåññóàëüíûå­ îãðàíè÷åíèÿ­ ïðè­ âíåñåíèè­ èçìåíåíèé­ â
Êîíñòèòóöèþ­îçíà÷àþò,­÷òî­â­Êîíñòèòóöèè­çàêðåïëåí­ïîðÿ-
äîê­åå­èçìåíåíèÿ,­êîòîðûé­íåîáõîäèìî­ñîáëþäàòü­ïðè­âíå-
ñåíèè­ êîíñòèòóöèîííûõ­ ïîïðàâîê.­Íåñîáëþäåíèå­ óñòàíîâ-
ëåííîãî­ â­ Êîíñòèòóöèè­ ïîðÿäêà­ åå­ èçìåíåíèÿ­ ñòàëî­ áû
îñíîâàíèåì­äëÿ­ïðèçíàíèÿ­êîíñòèòóöèîííîé­ïîïðàâêè­ïðî-
òèâîðå÷àùåé­Êîíñòèòóöèè­ïî­ïîðÿäêó­åå­ïðèíÿòèÿ.

3.­Ìàòåðèàëüíûå­îãðàíè÷åíèÿ­ïðè­âíåñåíèè­èçìåíåíèé
â­ Êîíñòèòóöèþ­ (îãðàíè÷åíèÿ­ ïî­ îòíîøåíèþ­ ê­ ñîäåðæàíèþ
êîíñòèòóöèîííûõ­ïîïðàâîê)­ âûòåêàþò­èç­îáùåãî­ êîíñòèòó-
öèîííî-ïðàâîâîãî­ ðåãóëèðîâàíèÿ­ è­ ïðåäíàçíà÷àþòñÿ­ äëÿ
çàùèòû­óíèâåðñàëüíûõ­öåííîñòåé,­íà­êîòîðûõ­îñíîâûâàåò-
ñÿ­Êîíñòèòóöèÿ,­æèçíü­îáùåñòâà­è­ãîñóäàðñòâà,­à­òàêæå­äëÿ
îáåñïå÷åíèÿ­ ñîãëàñîâàííîñòè­ ïîëîæåíèé­ Êîíñòèòóöèè.
Ñîãëàñíî­ Êîíñòèòóöèè­ íåäîïóñòèìû­ òàêèå­ ïîïðàâêè­ ê
Êîíñòèòóöèè,­ êîòîðûå­ îïðîâåðãëè­ áû­ çàêðåïëåííûå­ â
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Professor of the Law Department of the University
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Former Justice of the Constitutional Court of the
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Can­the­amendments­to­the­Constitution­

contradict­the­Constitution­itself?

Summary

Pursuant­to­Article­147,­Part­1­of­the­Constitution­the­Seima
may­approve­or­decline­the­draft­of­amendment­if­it­is­submitted
by­the­group­not­less­than­¼­of­the­total­number­of­members­of­the
Seima­ or­ by­ not­ less­ than­ 300­ 000­ voters.­ The­ law­ on
Amendments­ to­ the­Constitution­adopted­by­ the­Seima,­cannot
make­such­amendments­in­the­provisions­of­the­­­Constitution­as
the­ legal­ regulation­ will­ contradict­ the­ legal­ regulation­ which­ is
established­in­the­constitutional­positions­due­to­amendment­only
by­the­means­of­referendum.­Tangible­limitation­derives­from­the
general­ constitutional-legal­ regulation­ and­ is­ assigned­ for­ the
protection­ of­ universal­ values­ and­ is­ based­ on­ which­ the
Constitution,­life­of­society­and­state,­as­well­as­ensuring­of­coor-
dination­of­the­provisions­of­the­Constitution.
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